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PREFACE 



TO 



THE SECOND EDITION. 



Since the First Edition of this work was pub- 
lished five years have elapsed ; four Amend- 
ment Acts have varied nearly all the important 
provisions of the original Statute; and several 
of the leading principles of the law relating to 
Rights of Common have been discussed and 
reviewed in the Courts. The jurisdiction over 
exchanges, which at first was little more than an 
experiment, has been so extended and perfected 
that every species of hereditament may now be 
exchanged with a safety and an economy of 
expense which render an exchange of real pro- 
perty as simple a process as the exchange of two 
chattels. No impediment any longer remains to 
Jhe bringing every estate in England and Wales 
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within a ring-fence — an important advantage to 
every landowner whose estate is the subject of 
inconvenient rights, or has small outlying plots 
that prevent the regular cultivation of the farms. 
The last report of the Commission showed that 
applications had been received for the Inclosure 
of upwards of a quarter of a million of acres ; 
and it is understood that applications to the 
extent of at least 20,000 more have been re- 
ceived since the presentation of that report. 
The total number of applications has been be-' 
tween 480 and 490. When we consider the- 
lapse of years which formerly occurred between 
the petition for the private Act and the Enrol- 
ment of the Commissioners' Award, it is satis- 
factory to know that forty-five of these inclo- 
sures have already been completed and the 
awards confirmed. The expense of inclosure 
wa» formerly so great, that even considerable 
tracts of land were often insufiicient to bear the 
cost of the Act and the partition ; and the in- 
stances are numerous in which that cost was 
barely paid by the sale of the whole of the land 
inclosed. From the report of 1849 it appears 
that the average expense of the inclosure pro- 
ceedings, up to the time of the passing of the 
Sessional Act that authorizes the inclosure, had 
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been 19Z. Ids. bd. It is understood that the re- 
port of the present year will show no important 
alteration in this average. 

The number of applications for exchanges has 
already reached 100, and this number may be 
expected very greatly and rapidly to increase, so 
soon as the extent of the jurisdiction of the Com- 
mission is generally known. So simple and so 
beneficial is the operation of this department of 
the powers of the Comniissiony that I have been 
anxious to ascertain the average cost of effecting 
-an exchange ; and I find, that where the Com- 
missioners are satisfied by the report of some 
competent land-valuer that the proposal is equi- 
table and expedient, the expense ranges from 3/. 
to 5/. Where the expediency is doubtful, and it 
is found necessary to send down an Assistant- 
Commissioner, of course this amount is increased. 

It may be useful to add here that the process 
of exchange does not affect the Tithe Rent- 
Charge. Some doubt was entertained upon this 
subject, but the Commissioners have been ad- 
vised that the tithe rent-charge is not one of the 
conditions, charges, and incumbrances which are 
interchanged with the lands by the operation of 
the words of the 147th section of the Act. 

In a work of so great magnitude, and in a ma- 
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chinery of such complicated detail, it was not to 
be expected that the first statute could produce a 
scheme that would be found perfect in practice. 
If the appeals from the legal decisions of the 
Commissioners should ever become numerous — ^at 
present one only has been commenced, and that 
one abandoned — it will probably be found that 
the provisions relating to this part of the subject 
are still imperfect. But, generally, the powers 
of the Commission may be stated to be in good 
working order, and it is hoped that if any future 
amendments be found necessary, they may be 
readily comprised in a short supplement to the 
present edition of this work. 

I have taken pains to supply all the Acts and 
decisions that have occurred since the publica- 
tion of the First Edition, and to render reference 
to the whole easy. I trust that the book will be 
found worthy of the favour with which it has 
hitherto been received. 



G. W. C. 



2, Briek Court ^ Temple, 
Feb. I, 1850. 
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PREFACE 



TO 



THE FIEST EDITION. 



This little volume has been arranged by the 
Editor solely with a view to the convenience of 
those who may be engaged in carrying into effect 
the statute of the last Session for facilitating the 
Inclosure of Waste Lands. 

The introductory Treatise is necessarily but 
meagre, when compared with the extent and 
importance of the branch of law of which it 
treats ; and it was thought advisable to insert in 
it many rudimental matters, which would have 
been omitted had it been addressed solely to the 
Profession. It is hoped^ however, that it will be 
found a summary of the law sufficient for the 
ordinary necessities of parties inclosing under 
this Act. 
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All the forms which have hitherto been issued 
by the Inclosure Commissioners will be found in 
the Appendix, and the Editor has been at some 
pains to collect from parties who have com- 
menced Inclosures under the new Act such 
opinions of the Commissioners upon the inter- 
pretation of the several clauses as have hitherto 
been intimated to those who have applied to 
them. 



9, Inner Temple Lane, 
Dec, 24, 1845. 
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A TREATISE 



ON THB 



LAW OF RIGHTS OF COMMON. 



CHAPTER I 



OF RIGHTS OF COMMON, AND THB BEYBRAL 
KINDS OF COMMON GENERALLY. 

Several of the writers upon the Law of Rights of 
Common have exercised much industry in at- 
tempting to trace the origin of their subject ; and 
some think they find it in the Agrarian Law of 
the Roman republic, and in the Licinian and other 
laws which were enacted to regulate the right so 
given. In truth, however, the right of Common 
is indebted for its origin to no municipal law. It 
has always been co-existent with the dispropor* 
tion of land to population ; it grows restricted as 
that disproportion decreases ; and it must every 
where disappear when that disproportion ceases.'"' 

* Sixty years ago Archdeacon Paley pointed out three 
capital measures by which the legislature might encourage 

B 
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2 OP RIGHTS OF OOMMON 

We might expect to find contests as to rights of 
common first occurring in a country where herb- 
agriculture. These three measures were, 1. The inclosure 
and partition of wastes ; 2. The enfranchisement of copy- 
holds ; and 3. The commutation of tithes. The passage of 
his Moral Philosophy, in which this clear-headed man points 
to the three great agricultural reforms of the present age, 
is so remarkable that I venture to quote it at length : — 
"There exist in this country conditions of tenure which 
condemn the land itself to perpetual sterility. Of this kind 
is the right of common, which precludes each proprietor 
from the improvement, or even the convenient occupation, 
of his estate, without (what seldom can be obtained) the 
consent of many others. This tenure is also usually em« 
barrassed by the interference of manorial claims, under 
which it often happens that the surface belongs to one 
owner and the soil to another; so that neither owner can 
stir a clod without the concurrence of his partner in the 
property. In many manors the tenant is restrained from 
granting leases beyond a short term of years, which renders 
every plan of solid improvement impracticable. In these 
cases the owner wants what the first rule of rational policy 
requires, ' sufficient power over the soil for its perfect cul- 
tivation.* This power ought to be extended to him by some 
easy and general law of enfranchisement, partition, and 
inclosure, which, though compulsory upon the lord or the 
rest of the tenants, whilst it has in view the melioration of 
the soil, and tenders an equitable compensation for every 
right that it takes away, is neither more arbitrary nor more 
dangerous to the stability of property than that which is 
done in the construction of roads, bridges, embankments, 
navigable canals, and, indeed, in almost every public work» 
in which private owners df land are obliged to accept that 
price for their property which an indifferent jury may 
award. It may here, however, be proper to observe, that 
although the inclosure of wastes and pastures be generally 
beneficial to population, yet the inclosure of lands in tillage^ 
in order to convert them into pastures, is as genersdly 
hurtful. 

" But, secondly, agriculture is discouraged by every con- 
stitution of landed property, which lets in those who have 
no concern in the unprovement to a partidpation of the 
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age was scanty ; and accordingly we discern the 
first rode natural contest upon the subject of 
surcharging common lands, in the disputes which 
arose between the herdsmen of Abraham and 
Lot* 

profit. This objection h applicable to all such euatomt of 
manors as subject the propnetor, upon the death of the lord 
or tenant, or the alienation of the estate, to a fine appor* 
tioned to the improved value of the land ; but of all institu- 
tions which are* in this way adverse to cultivation and 
improvement, none is so noxious as that of tithes. A 
claimant here enters into the produce who contributed no 
assistance whatever to the production. When years, per- 
haps, of care and toil have matured an improvement, — ^when 
the husbandman sees new crops ripening through his skill 
and industry, the moment he is ready to put his sickle to 
the grain, he finds himself compelled to divide his harvest 
with a stranger. Tithes are a tax not only upon industry, 
but upon that industry which feeds mankind, upon that 
species of exertion which it is the aim of all wise laws to 
cherish and promote, and to uphold and excite; which 
composes, as we have seen, the main benefit that the com- 
munity receives from the whole system of trade and the 
success of commerce. And, together with the more general 
ineonveniency that attends the exaction of tithes, there is 
this additional evil in the mode, at least according to which 
they are collected at present, that they operate as a bountv 
upon pasturage. The burden of the tax falls with its chief, 
if not with its whole weiffht, upon tillage, that is to say, 
upon that precise mode of cultivation which, as hath been 
shown above, it is the business of the state to relieve and 
remunerate in preference to every other. No measure of 
such extensive concern appears to me so practicable, nor 
any single alteration so beneficial, as the conversion of tithes 
into com rents. This commutation I am convinced might 
be so adjusted as to secure to the titheholder a complete and 
perpetual equivalent for his interest, and to leave to industry 
its full operation and entire reward." — Palejr's Moral Phi- 
losophy, c. xi. s. 6. 

* "And the land was not able to bear them, that they 
might dwell together : for their substance was great, so that 

b2 
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In our own country we have neither record nor 
tradition anterior to the existence of a property 
in land. Without entering upon the question of 
the origin of feuds and of manors, we may suffi- 
ciently understand, that since the time when the 
history of this island begins, a title has never been 
wanting in some person to every rood of land in 
Britain. There was every where some lord of the 
district, whose wealth was in proportion to the 
number of his retainers rather than to the extent 
of his lands. So long as the population was 
scanty, land was too abundant to be cultivated 
for pasture. After as much as the population could 
till had been parcelled out, with a reservation of 
services, there was still a large remaining waste, 
upon which the cattle used in tillage might pas- 
ture.* The waste was the lord's, but its extent 
was beyond his power of occupation, and the 
tenants of his arable lands used it until he chose 
to reclaim it. Among a people whose passion for 
independence entered into all their institutions, 
that which was originally a right as against 
strangers soon grew into a right even against the 
lord himself. The protection and limitation of 
this rightf were probably among the earliest of 

they conld not dwell together. And there was a strife be- 
tween the herdsmen of Abram*s cattle and the herdsmen of 
Lot's cattle." — Gen. xiii. 6. 

♦ See Potter v. Sir H, North, Ventr. 395. 

f Qui pecora sua in communis alterius presidii seu yillas 
pascua immiserit, &c. — Speculum Saxon. 1. ii. 
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the provisions of that traditionary code which we 
call our common law. 

However this may be, it is certain that rights 
of common were known to our oldest text writers 
nearly as they are known to us at this day. 
Bracton, one of the earliest and most venerated 
of these, wrote upon this subject in the 13th 
century. He has a chapter od rights of common, 
which would not be out of place in a modem 
treatise ; and even Bracton is compelled to cite 
anterior writers, and expresses himself frequently 
in terms drawn from the civilians. 

A right of common has been defined to be a 
right which one or more persons may have to take 
or use some portion of that which another person^s 
soil naturally produces. 

Rights of common are either appendant, appur- 
tenant^ in gross, or pur cause de vicinage. 

1. Right of common appendant is a right cus- 
tomarily annexed to the possession ofira^^lfiJand, 
by which the owner thereof is entitled to the 
use of the manc^ial^ waste for such purposes 
as are necessary to the maintenance of his hus- 
bandry. 

2. Right of common appurtenant is a right 
depending upon a grant or upon a prescription, 
which supposes a grant annexing to particular 
la^s a right of user of a particular waste. 

^''^S. Right of common in gross is a right depend- 
ing upon a grant or prescription, eatitling the 
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f possessor to some user of a particular waste^with- 
'^ o iit refe r ence^to a ny tenure of land. 

4. Right of^oflflBSon pur^attse de vicinage is 
the right which the commoners of adjoining wastes 
have of suffering their cattle to stray over each 
other^s boundary.* 

In these definitions it must be understood, that 
the word waste is intended to include all lands 
which are the subject of a right of common. 



SECTION II. 

Of the several Kinds of Common^ 

Having thus stated the several kinds of rights 
of common^ we now proceed to consider the several 
kinds of subject-matters of that right.f 

V 

* Bac. Abr. tit. Common; Cruise, I^ig*; Co. Lit. 122 a, 
f It has been the custom of writers upon this department 
of our law to confuse their subject by a faulty division, 
llius Bacon, Cruise, and Woolrich, all treat of "the several 
kinds of common," first as common appendant, appur- 
tenant, in gross, and by vicinage, and then as common of 
pasture, turbary, piscary, and estovers. In truth, however, 
the fkst division applies only to rights of common, and the 
second only to the subject-matter of that right. It is very 
important to keep this distinction in view. Some writers 
have erfied still more strangely, in making the division of the 
right of common a subdivision of the common of pasture; 
an illogical division, which surely might have struck them 
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We have already seen that the subject-matter 
of a right of commoQ is generally all things which 
the soil naturally produces. 

These productions have been divided by our 
law writers into four classes, and they treat of 
Common of Pasture, Common of Piscary, Com- 
mon of Turbary, and Estovers. 

1. Common of pasture is a right of feeding 
one's beasts upon another^s land. 

2. Common of piscary is a right of fishing in 
another^s water. 

3. Common of turbary is a right of digging 
turves from another's soil. 

4. Common of estovers is a right of taking 
from another's land the wood necessary for the 
sustenance of the commoner's house or agricul- 
ture. The word is derived from the Norman verb 
estoffer^ to furnish ; 'but the right itself was known 
in England before the time of the Normans by the 
Saxon word bote. Thus house-bote is the wood 
necessary to repair the house ; the house-fi re-bo te 
is the wood sufficient to burn in the house ; 
plough-bote and cart-bote are the wood neces- 
sary to make and repair implements of agricul- 
ture ; hay-bote is the wood necessary to the 
making or repairing of hays, i. e. hedges or 
fences; but all these are included und^r the 
general word estovers. ' 

when they came to treat of the distinction betweeit estovecs 
appendant and estovers appurtenant 
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To these four a fifth has sometimes been 
added, viz., a right of taking sand, gravel, stone, 
and even minerals from another's soil.* 

We shall treat of these several kinds of com- 
mon separately, according to their order. 

* Co. lit. 41 b, 122 a* 
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CHAPTER II. 

COMMON OF PA8TUBB. 

Sect. I. Appendant, — II. Appurtenant. — III. In Gross. — 

IV. Pur Cause de Vicinage, 

Common of Pasture is enjoyed either as an 
appendancy of the ancient arable land of the 
manor, — or as an appurtenancy annexed to cer- 
tain lands by the owner of the soil of the comroony 
— or as an integral property vested in an indi- 
vidual by a grant from the lord. 

I. Common of Pasture Appendant to ancient 
arable land must have existed beyond the time 
of legal memory,* that is^ before the reign of 
Richard the First. It is, however, unnecessary 
now to prove this early origin, as we shall show 
hereafter when we come to speak of the proof 
requisite to establish a right of common. 

The common of pasture appendant to ancient 
arable is confined to such cattle as serve for the 
maintenance of the plough, as horses and oxen 
to plough the land, and sheep and kine to com- 
pester (that is, to manure) it.f 

The number of such cattle which may be turned 

• Co. lit 122 a. t Ibid. 

b3 
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upon the common was originally limited to the 
number required in the tillage of the farm. This 
limitation, however, was probably found difficult 
to be applied, as the number necessary to till 
would vary in different years according to the 
circumstances of the tillage. The Courts there- 
fore adopted a rule more certain in its applicar 
tion, namely, that a right of common of pasture 
appendant gives a right to turn upon the common 
so many commonable cattle as the land to which 
the right is appendant will maintain by its pro- 
duce through the winter. So many as the land 
will maintain during the winter are said to be 
levant and couchant upon that land.* 

The cases as to cattle levant and couchant are 
very numerous. It is submitted, however, that 
none of the decisions go to abridge the original 
right, which was measured by the number neces- 
sary to plough and compester, although they, in 
many cases, undoubtedly enlarge that right by 
admitting to common all cattle which the land 
will winter, but which are not necessary to its 
tillage. 

Cattle levant and couchant, commonable in re- 
spect of right of common appendant, may there- 
fore be defined to be such cattle as the land can 
maintain during the winter by its produce, or re- 
quires to plough and compester it.t 

♦ Scholes v. Hargreiwes, 5 T. R. 47. 

t Patricke v. Lowre, 2 Brownl. 101 ; Smith v. Bonsall, 



APPBNDANT* ] 1 

The brigin of this double definition of lerancy 
and couchancy probably was, that the number 
requisite to plough and compester was the limit 
to common appendant, and the capacity of win- 
tering was the limit to common appurtenant. As 
we have already said, it would appear that the 
Courts have adopted the latter admeasurement 
as the most liberal and convenient in both cases. 
They have never, however, denied the right of 
common appendant to be admeasured by its 
original standard. 

The cattle turned upon the common by virtue 
of the common right appendant must be the cattle 
which plough and compester the land to which 
the right is appendant.* The commoner cannot 
agist the cattle of a stranger for hire ; f that is 
to say, he cannot rent his right. But if the com- 



Golds. 117; Cole v. Foxman, Noy, Rep. 30 1 Lneh v. 
Widsley, 1 Yentr. 54; Willes, 231; Scholes v. HargreaoeB, 

5 T. R. 47 ; Bensm v. Chester, 8 T. R. 396 ; Cheesman v. 
Mardmant 1 B. & A. 711 ; WhUeiocke v. Huiehinaon, 3 M. 

6 Rob. 205. ''The rule now is/' said Mr. Baron Parke in 
the case last cited, " that such cattle only are to be holden 
levant and couckant upon the inclosed lands as that land 
will keep during the winter. It has been argued that the 
rule includes such as the land will keep during the whole or 
any part of the year, but that is not so. The real question 
is, has this defendant turned on more cattle on the common 
than the winter eatage of his ancient tenement, together 
with the hay and produce obtained from it during the 
summer, is capable of producing.'' In this case* however, 
the right was claimed as appurtenant. 

• 46 £. 3, 35. 

t 22 Ass. pi. 84, and 11 H. 6, c. 22. 
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moner has no beasts of his own, but borrows 
those of a stranger, for the purpose of ploughing 
or compestering his old inclosure, he then has a 
special property in such cattle sufficient to entitle 
him to turn them on the common.^ 

In Rumsey v. Rawson^ the plaintiff in replevin 
prescribed for common as belonging to the glebe, 
and stated that the beasts in question were levant 
and couchant upon the glebe, and that he put 
them upon the glebe by the licence of the parson. 
After a verdict for the plaintiff, it was moved in 
arrest of judgment that licence cannot be given 
by a commoner to put the cattle of a stranger 
upon his common ; and the Court held, that had 
this objection been taken at the proper time, that 
is, on demurrer, it would have been fatal. After 
verdict, however, they would assume that the 
cattle were procured by the parson to compester 
hisland.f 

Common appendant is limited to such cattle as 
are useful in agriculture. Hogs, goats, geese, or 
such like, are not commonable by virtue of a 
right of common appendant.^ 

The land to which this right is appendant is 
assumed to have been originally arable. The 

* Vhi supra, and Manneton v. TrmUian, 2 Show. 328 ; 
Skin. 137 ; F. N. B. 180 B. 
t 1 Ventr. 18, 25; 2 Keb. 410, 493; S. C. Tho. Raym. 

171. 

X 26 Ass. pi. 8 ; Finch, L. 56 ; Standred v. Shoreditch, 
Cro. Jac. 580. 
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law, however, will intend that all land which 
has immemorially had common appendant to it 
was originally arable,* whatever may be its pre- 
sent state of cultivation.^ 

Common of pasture, however, can only be ap- 
pendant to land. Where common has been held 
to be appendant to a messuage or to a cottage, it 
appears to have been upon the ground that a mes> 
suage j: means not only a dwelling-house, but also 
the land attached to it, and that a cottage § must 
necessarily have had (when this case was decided) 
at least four acres of land appended to it.|| 

As this is a right attached to the land, and not 



* Tyringham*8 case, 4 Rep. 37. This intendment may, 
indeed, be excluded by the terms of the pleadinffs. Thus, 
if a man plead that he is seised of a house, land, meadow, 
and pasture, and that he and all those whose estate he has 
have been used from time whereof the memory of man run* 
neth not to the contrary to have common of pasture for 
oxen, cows, and heifers, levant and couchant, upon the said 
house, land, meadow, and pasture, in 100 acres of land* 
whereof one A.B. was seised in fee to the said house, land, 
meadow, and pasture appertaining, then the Court resolved 
that the common was appurtenant, and not appendant, be- 
cause the prescription was to have common appendant from 
time whereof, &c. to a house, meadow, and pasture, as well 
as to arable land ; by which it appeared that there had been 
a house, meadow, and pasture, from time immemorial. 
But it was against the nature of common appendant to be 
appendant to a meadow or pasture. 

t North V. Cox, 1 Lev. 253 ; Scholea v. Hargreaves, 6 T. 
R.49. 

t 5 T. R. 46 ; Bunn v. Chanfien, 5 Taunt. 244. 

§ Emerton v. Selbf, 2 Lord R&^* 1015. 

II Under the provisions of 31 Eliz., repealed by 15 Geo. 
3, c. 32. 
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to the person, all persons are entitled to exercise 
the right who are capable of holding the land. 
There are some cases upon this point, but it 
seems sufficient to refer to them.* 

Common appendant often has a very close re- 
semblance to a common of vicinage, and indeed 
it was said by Littleton^ J., that a common of 
vicinage is but a common appendant. This dic- 
tum, however, has not been recognised, and it is 
well settled now that there are several distinc- 
tions between the two — distinctions which we 
shall set forth hereafter, when we come to treat 
of common of vicinage. 

The case put by Lawrence^ J., in HoUinshed v, 
Walion^f is by no means uncommon in practice. 
^' It might happen," said his lordship, *' that the 
freeholder claimed common appendant in three 
adjacent vills under the same lord, and it might 
happen that other tenants of the lord had only 
common in one of the vills." But although the 
freeholder in such case would common over all 
three vills, and upon their inclosure would be 
entitled to an allotment from each, his right 
would be a right of common appendant. 

"There can be no doubt," said Lord ^len- 
boroughy C. J., in the same case, " that a man 
may have two distinct substantial grants of right 

♦ White V. Sayer, Palm. 211; 2 Browsl. 298; SirW. 
Jones^ 282 ; 2 Atk. 189; 2 Saund. 1 ; 2 Lev. 246; Vaugh. 
190. 

t 7 East, 485. 
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of common OTer different wastes from different 
lords in respect of the same tenement. It may 
be advantageous to him to change his pasture 
from time to time, for his cattle, levant and 
couchant, upon his tenement, and immemorial 
usage is evidence of such distinct grants." * 

Such cases are in fact very frequent in some 
parts of the country, where the commoners of A* 
have common over wastes A. and B., but the 
commoners of B. are confined to waste B. The 
right of the commoners of A. over the waste of 
B. is frequently, but erroneously, spoken of as a 
right of common by vicinage. In truth, the com- 
moners of A., in the case put, have a right of 
common appendant over the wastes of A. and B. 

11. Common of Pasture AppurtenanL — A right 
of common of pasture appurtenant is a right ap» 
pertaining to certain lands, by which the owner 
of these lands feeds cattle on the soil of another 
person. 

This right differs from the right of common 
appendant, in that it does not arise of common 
right, and is no general manorial privilege sup* 
posed to have been conferred by all lords upon 
all tenants having arable land. It is assumed 
by the law to have been created by grant from 
the owner of the soil, and is therefore almost as 

* And see Barwich v. Matthews, 5 Taunt. 365 ; 1 Marsh. 
\50. The case put hy Lord EUetdforough would appear, how- 
ever, to be a right appurtenant. 
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unfettered in its character as would be the power 
of the grantor. 

It also differs from the right of common ap- 
pendant in all those incidents which are occa- 
sioned by the origin of common appendant in 
the connection between the arable land of the 
manor and the waste. This right of common 
may therefore be appurtenant to lands situate in 
another lordship to that in which the waste is 
situated.* Common appurtenant is not confined 
to cattle used to plough and compester : but, if 
the prescription should so run, it may be for 
hogs, goats, geese, and all other kinds of animals 
which may be sustained upon the common.^- 

In all these cases the prescription presumes an 
ancient grant, and the usage under the prescrip- 
tion evidences the terms of.the grant. As, how- 
ever, this species of right of common may have 
been created by grant since the time of legal 
memory, cases have not been infrequent in which 
the actual grant has been produced, and the 
Courts have had to read the rights of the com- 
moners in the terms of the instrument. 

In one of these cases it was held, j: that a grant 
of common for all manner of cattle included only 
commonable cattle: and in Smith v. Feverell,^ 
where defendant pleaded a licence from the lord 
to put cattle into the waste, North, C. J., said, 

♦ Cro. Car. 482. t Co. Lit. 122 a. 

t 9 H. 6, c. 36, Perk. 48. § 2 Mod. 7. 
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tliat the licence being general to put in beasts, it 
should be intended only of commonable cattle, 
not of hogs, but that it would be otherwise if the 
licence had been for a particular time. 

When, however, the right is claimed by pre- 
scription, and the user under the prescription has 
included cattle not commonable under rights ap- 
pendant, there appears to be no doubt that such 
user will be upholden by the Courts. 

Common appurtenant need not be appurtenant 
to the ancient inclosures or arable lands of the 
mai\or in which the waste is situated. The land 
in respect of which the right accrues may be of 
any description and in any situation.* 

A right of common appurtenant may be for a 
certain limited number of cattle, and it would 
appear that when this number is once certainly 
ascertained, the right may be attached to a dwel- 
ling-house or to a cottage without land. Thus it 
has been said that the possession of a cottage in 
Lincolnshire gave a right of common appurte- 
nant for a thousand sheep, and the prescription 
was supposed to have had good origin in a grant 
for the encouragement of habitation in a fen 
country.f 

* SacherviUe v. Porter, Cro. Car. 482 ; 2 Black. Com. 34. 

f The reason is not a very good one. No person less 
ignorant of all rural things than our lawyers ana judffes of 
former days usually were, would ever have imagmed that 
the power of turning out sheep, to rot, in a fen country, 
would he an encouragement of hahitatioA. It was probably 
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The right of common for a nnmber certaiii 
may be appurtenant also to a manor* without 
land. 

Common of pasture without land for a certain 
number may be parcel of a manor and demised 
and demisable by copy of court roll : and if it 
be thus claimed in pleading by the lord of the 
manor, without describing the common as ap- 
pendant, appurtenant, or in gross, it will be taken 
to be common appurtenant.^- 

In fact, this right when so limited appears to 
lose all necessity of appurtenancy to land. It 
has been said that it may even be severed, and 
the appurtenancy destroyed .J It may certainly 
be appurtenant to an office, as to a burgager in a 
borough, § or even to an inhabitant of a vill.|| 
It has even been said that a man may prescribe 
to have this right by reason of his person,^ in 
which last instance we see the right of common 



upon some part of the wolds of Lincolnshire, and not in the 
fens, that the prescription was fonnd. The absence of agri- 
cultural knowledge in our courts of law will explain the 
origin of many old and otherwise inexplicable decisions upon 
rights of common. 

* Day V. Spooner, 4 Vin. Ab. 691 ; Musgrave v. Cave^ 
Willes, 319 ; Stamford v. Burgess, Shep. Abr. 381. 

t Musgrave v. Cave, Willes, 319; 1 Selw. N. P. 421. 

X Bunn V. Charmen, 5 Taunt. 244 ; but see contra. Smith 
Sf Jerdon y, Milward, 3 Doug. 30. 

§ Miller y. Walker, 1 Sid. 462. 

II 1 Saund. 343 ; Cro. Eliz. 363 ; Weekly v. Wildman, I 
Lord Raym. 406. 

% 15 E. 4, c. 33* 
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appurtenant becoming a simple right of common 
in gross. 

The distinction thus made between a right of 
common for a limited and for an unHmited num- 
ber, is occasioned by a principle which pervades 
the whole of this division of our law, that no 
person shall have so indefinite a right to part, as 
to enable him to possess himself of the whole. 

The ancient remedy for surcharge of a com* 
mon, was a writ of admeasurement of pasture, 
under which a sheriff^s jury decided what and 
how many cattle each commoner might turn 
upon the waste, and the rule they adopted was 
to examine how many cattle might be levant and 
couchant upon each tenement. 

After this admeasurement, any future sur- 
charge cattle were forfeited to the king. 

The old writers* say, that all commons ap- 
pendant, appurtenant, or in gross for a number 
certain, may be admeasured. Lord Coke was of 
opinion that the writ did not extend to commons 
in gross : f but it is unnecessary to insist upon 
this point, since the writ of admeasurement has 
long been superseded in practice by the more 
expeditious and summary redress of an action of 
trespass, or on the case. It is mentioned here 
only to show how ancient was the limitation of 
levancy and couchancy upon rights of common 

• Bract. 229 ; Flet. 262 ; Brit. 14S. 
t 2 Inat. 86. 
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appendant and appurtenant^ how uniformly the 
Courts have insisted upon this limitation, and 
how closely it is interwoven wtih the remedies, 
which we may suppose to be almost coeval with 
the right. 

Thus we see that the nature of the appurte- 
nancy ceases to be important when the number 
is certain ; it is only regarded when the appurte- 
nancy is necessary in order to the admeasure- 
ment of the right. 

When the right is limited by no specific num- 
ber, it is limited by levancy and couchancy — un- 
less it be a right in gross, of which we shall 
speak hereafter. 

Any user of common claimed as appurtenant, 
and not limited in number, and not capable of 
being limited by levancy and couchancy, is not 
the exercise of a right, but the doing that which 
cannot possibly be other than a wrong. 

The cases are not only consentient upon the 
point that a general claim of an unlimited right 
of common is a claim of a void prescription,* but 
they have refused to recognise such user, even 

♦ " Si home clayme common per prescription pur touts 
avers commonable en le terre d'un autre come pertenent al 
un tenement, ceo est un void prescription, car home ne poet 
aver common sans number appurtenant al terre : et quant 
il clayme le common pur touts avers commonable, et ne dit 
pur avers levant et couchant sur le tenement, ceo serra 
intend destre common sans number selonque les parolls, car 
la nest aucun chose a limiter ceo quant il ne dit pur avers 
levant et couchant." — 1 Rol. Abr. 398, pi. 3. 
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when granted by deed. Thus in Benson y. Ches- 
ter* the common was conveyed to trustees, in 
trust to allow the commoners such user of the 
common as they had been accustomed to have ; 
the Court, however, here held, that such user 
must be taken to mean a legal user, and that a 
claim unlimited by levancy and couchancy could 
not be supported. In a very recent case Sir L. 
ShadwelLi V. C, sanctioned the same doctrine.i* 

The propriety of these decisions, and their ab- 
solute necessity, as a point of public policy, can 
admit of little question. They are only insisted 
upon here, because so many instances are to be 
found throughout the kingdom in which they have 
been for ages disregarded, and in which an erro- 
neous notion frequently prevails, that age has 
changed this illegal user into a right. 

There is, however, a provision in the new Ge- 
neral Inclosure Act, that rights of common not 
sustainable in law shall be held good after sixty 
years' user. We must humbly wait the construc- 
tion of the Courts upon this clause, since, if it be 
taken to turn every user into a right, it will turn 
a surcharge into a right; and if the benefit of 
the sixty years' user be confined to that which is 
in legal language a right of common, this section 
will have no operation at all. 

It is, however, contrary to the very essence of 

♦ 8 T. R. 396. 

t Imtt v. Mann, 4 Scott, N. R. 362. 
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a right of common that one man should have 
power to turn out an unlimited number of cattle, 
by which the whole herbage might be consumed, 
to his sole profit.**^ Such a user the law considers 
not as a right, but as a wrong ; and a man can no 



* Of this nature was the Newbury case, mentioned by 
Mr. R. F. Graham in his evidence before the Committee on 
CJommons' Inclosure. 

The case laid before Sir Wm. FoUett and Mr. Bellenden 
Ker stated, that " the common fields of Newhury were held 
in severalty from the 8th of November until the com of the 
ensuing summer was wholly cleared ; they were then thrown 
open for the pasturage of all kinds of cattle — not only the 
cattle of the proprietors of those particular lands, but of all 
freeholders and inhabitant householders within the town and 
parish of Newbury, without any stint or distinction what- 
ever, and without reference to the possession or occupation 
of land. It is an undoubted fact, that the inhabitant house- 
holders, though not in possession or occupation of any land 
whatever, have for a very long series of years claimed and 
enjoyed this privilege, and it has not in the memory of the 
oldest inhabitant been successfully resisted.'' 

The learned counsel befwe whom this case was lidd were 
clearly of opinion that " such a right as is here claimed can- 
not legally exist as a right of common over the lands of 
another person.*' 

The policy of the rule of law, which declares any unlimited 
user of a common to be an illegal user, and not a right, is 
well exemplified by this very case; for it is there stated 
that '' the number of cattle seems to be unlimited, but per- 
haps not one-twentieth part, or a much less proportion, 
have exercised this right over the common fields. Of those 
who do exercise this right, some few do so to the injury of 
others, by turning out a very large number of cattle belong- 
ing to themselves, or perhaps to other people : and instances 
are not wanting where horse dealers have become temporanr 
inhabitants, merely for the purpose of enjoying the benent 
of the turn out." — Report of the Committee on Commons' 
Inclosure, p. 314. 
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more prescribe for it than he can for a right to 
clip the Qoeen's coin. 

When a user of this kind shall be found to be 
of long continuance, it will be well to inquire, 
before declaring it illegal, whether the soil itself 
be not the property of the person thus usmg the 
waste* If it should be found that the soil itself 
belongs to the persons claiming as commoners, 
the user does not show a right of common, which 
is a right to use the natural produce of another*$ 
soil ; but it shows an actual estate. The claim- 
ants are not commoners, but landowners. They 
have the soil of the waste as tenants in common.* 

III. Common ofPatture in Oron is an integral 
right which enables a man, without connection of 
tenure, to depasture his cattle in the ground of 
another person. It may depend upon prescript 
tion, or may be at the present day created by 
grant.t 

Common of pasture in gross is either for a num- 
ber certain, or is, in the words of our law books, 
sans nomhre. This latter term, however, does not 
signify an unlimited right, for, as observed by 
Babingtony CJ.,^: ^'a claim of common sans nonibre 
cannot mean a claim of feeding for innumerable 
beasts, but for a number not certain ; so that if 

• Bensou v. Chester, 8 T. R. 400 ; Revell v. Joddrell, 2 T. 
R. 415; see also Sir Wm. Follett's opinion upon the NeW" 
bury case. Report of Committee on Inclosures, p. 316. 

t Co. lit. 122 a; 4 Rep. 38 ; 2 Inst 477. 

X 11 H. 6, 22 B. 
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one were disseised of such a coxnmoiiy he might 
bring an assize of common sans nombre, according^ 
to the deed, since he wonld not claim a right for 
a defined number of cattle.^ Lord Coke intimates 
a similar opinion as to the limitation of this right, 
when he says* that there may be common sans 
nombre in gross, and yet that the tenant of the 
land must common or feed there also. 

The cases upon this subject are numerous and 
contradictory .f Blackstone draws from them the 
conclusion, that it is a right possible in law, but 
one which, in fact, does very rarely exist. j: The 
authorities, however, upon which this possibility 
in law rests, show that a right of common in 
pasture in gross sans nombre is limited to a right 
to turn on so many cattle as the common will 
maintain beyond the levant and couchant cattle of 
the lord and the commoners. 

A common in gross can only be prescribed for 
by parties capable of taking by grant; inhabitants 
or occupiers, as such, cannot so take, and cannot 
therefore so prescribe. 

In a case§ where certain inhabitants prescribed 

• Co. Lit. 122 a. 

t See Sqye's case, March, 83 ; Mellor v. Spateman, 
Saund. 343, against the legality of a right of common in 
gross sans nombre; and 22 Ass. pL 36; 1] H. 6, 22 B; 
12 H. 8, 2; Stables y. Mellon, 2 Lev. 246; 2 Show. 43; 
Sir Thomas Jones, 115; and Stamford v. Bruges, Shep. Abr. 
331, all in a greater or less degree recognising the legality 
of such a right. 

X 3 Com. 239. 

§ 15 £. 4, 32 B, 33. 
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geoerally for all manner of beasts, without alleg- 
ing levancy and coachancy, the Court decided 
against the claim, stating, that a man might pre- 
scribe to have common for all manner of beasts by 
reason of his person, but that inhabitants, as such, 
were incapable of taking by prescription* 

The parson of a church or like corporation 
sole, or a lay corporation — although these last 
may have an origin posterior to the time of legal 
memory — may prescribe for common in gross.* 
It has been held, however, in some early cases, 
that the king or the lord shall not have a com- 
mon sans nombre.f 

Many instances of user, commonly classed as 
rights of common of pasture in gross sans nombre 
(over commonable lands) are improperly so called. 
Thus, where there is a flock-master, who has the 
sole right of feeding his sheep over the common, 
his right is not properly a claim of common, but 
a something reserved out of the original grant.j: 

IV. Common of Pasture by reason of Vicinage. 
—This is said to exist when the inhabitants of one 
or more townships or vills lying contiguous, or 
the tenants of two or more manors adjoining to 
each other, have been accustomed to intercoromon 
time out of mind ; the commonable beasts of either 
straying into the others^ fields without molestation. 

* 2 B1. Com. 34 ; Mellor v. Spateman, 1 Saund. 343. 
t 27 H. 8, 10 B; Davis, Rep. 2. 
X Per Tindal, C. J., in Ivatt v. Mann, 4 Scott, N. R. 342. 
^post, p. 48. 

C 
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This vicinage intercommoning has been said 
not to be a right but only an excuse for trespass. 
But it has been held, in a recent case,"* that it is a 
right capable of being established, like other 
rights of common, under the Prescription Act. 
It is now settled that the ground and principle 
upon which common pur cause de vicinage rests is, 
that the parties interested in the respective lands 
over which it is claimed have, for their mutual 
benefit acquiesced in the practice of allowing the 
cattle and sheep of each to stray mutually into 
the lands of the other without any molestation 
for either.f 

And first, such a right can only exist between 
contiguous wastes ; for, if there should be three 
vills, A., B., and C, and B. is in the middle be* 
tween the other two, B. may intercommon with 
A. and C, but A. and C. shall not intercommon 
with each other, because B. intervenes. 

In an anonymous case, reported in Dyer (47 b), 
it was taken for granted that two vills cannot 
intercommon caus& vicinitatis unless they be ad- 
joining vicinities. The case, however, was not 
decided upon this point, because in fact the land 
upon which the right was claimed was adjoining 
to the vill to which the right was claimed to 
attach. 

♦ Pritchard v. Powell^ 15 L. J. R., 168, Q. B. 
t Jones V. Robin, 15 L. J. R.« 15, Q. B.; Clarke v. 
linker, ibid. p. 17. 
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The facts of this case were, that two yills were 
adjoining, except that between them lay a large 
field. Both vills had common upon this field ; 
and it was held, that such common was common 
by vicinage and not common appendant. 

The statement in the text is not very clear, but 
it is well explained by the marginal note, which 
runs thus : ^^ If one who has land in one vill have 
common with the tenants of an adjoining vill in 
a field lying between them^ he must make title by 
cause of vicinage and not as appendant.^ 

Now it is clear that he could not make title as 
appendant, because the waste is out of the manor. 
But if the cattle had been driven on the field, and 
not simply sufiered to stray there, this case is by 
no means an authority to show that such common 
would not be common appurtenant. 

^^If one vill have common in another vill during 
one season of the year, and the other have com- 
mon in the first during another season or every 
second year, that is not common, because of 
vicinage ; for they do not intercommon all at 
one time, but at different times.^''^ 

Secondly, the right must be mutual between 
the commoners of the two commons; for the 
reason the law allows this right is, to avoid suits 
which would arise if actions could be brought 
for every trespass when there is no separation or 

• Per Baldwin, J., Dyer, 47 b. 

C2 
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inclosare between the commons.* And therefore 
the intercommoning must take place at the same 
time, for if one will have common in another 
Vill during one season of the year, and the other 
have common in the first during another season, 
or every second year, that is not common of 
vicinage.-f- 

Thirdly, this right of common must have existed 
from time whereof the memory of man runneth 
not to the contrary.:]: 

Fourthly, the right of common pur cause, &c., 
does not extend to l^e turning of cattle upon the 
neighbouring common, but only to the allowing 
of cattle originally turned upon the home common 
to stray upon the other. Lord Coke says,§ com^ 
mon pur cause differs from the other commons, 
for that no man can put his beasts therein, but 
they must escape thither of themselves by reason 
of vicinity.|| 

And it was ruled by Mainwood^ Justice,^ that a 
commoner by cause of vicinage may not drive or 



* Per Wray, C. J., Tyr%ngham*s case, 4 Rep. 37. 

t Per Baildwiny Dyer, 47 b. 

X 13 H. 7; 31 Dyer, 46. 

§ Co. Lit. 122 a; and see 11 Mod. 73. 

II It is said that commoD ptnr cause, &e. is in thit manner. 
Those of Dale put their beasts in their own demesnes, and 
if the beasts of their own will enter upon the land of Sale, 
then it is not lawful to drive them thence ; but if they are 
put into Sale it is otherwise. 13 H. 7> 13; Bro. Com. pi. 
5 ; Dyer, 316. 

% Anon, Dyer, 316 b. 
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))at in bis beasts into tbe otber waste at first, bat 
first in his own common, and then tbe beasts may 
well stray and go into tbe other common witboat 
bein^ distrained. 

Tbe same distinction was recognised in the 
recent cases of Jbne^ v« JRobin* and Clarke v. 
Tinker.f 

Fifthly. This right of common can only exist 
between commons lying open tbe one to tbe other 
and may at any time be destroyed by a division 
of the two commons by such a fence as will keep 
out cattle.j: 

This division must, however, be perfect, for 
where one of two adjoining commons, with com- 
mon of vicinage, was enclosed and fenced off by 
the owner of the soil, leaving open only a passage 
sufiicient for the highway which led over the one 
to the other, it was held that, as the separation 
was not complete, so as to prevent cattle from 
straying from one to the other by means of tbe 
highway, the common by vicinage still con- 
tinaed.§ 

This common of vicinage is also limited. The 
limitation is this, — that the commoners of neither 
of the commons shall turn on their common more 
beasts than their own common will feed.|| 

* 15 L. J. R., 15, Q. B. t Ibid. p. 17. 

X Jones V. Robin, 15 L. J. R., 18, Q. B. 

§ Gullett V. Lopes, 13 East, 348. 

II Termes de la Ley, p. 150, et sea, ; Sir Miles Corbefs 
case, 7 Rep. 5 ; and see Pritckard v. Powell, 15 L. J. R., 168, 
Q. B. 
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The common of vicinage has many points of 
resemblance to a common appendant, or appur- 
tenant ; and when we find a user of common 
claimed by reason of vicinage, but offending in 
some of its circumstances against the foregoing 
rules, it will be well to consider whether such 
user, although bad as a common of vicinage, 
may not be good as a common appendant, or as 
a common appurtenant.;}: 

* Vide ante, pp. 14 and 15. 
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CHAPTER III. 

OP COMMONS OTHER THAN COMMON OF PA8TURB. 

ESTOYEBS. — TURBARY. — COMMON IN THE 

SOIL. — PISCARY. 

I. Common of Estovers. — ^Estovers, from a Nor- 
man word, either signifying to furnish or to sus- 
tain, is the profit which a man has in the soil of 
another, to cut or prune from his forest or other 
wastes wood for his building, inclosing, and fir- 
ing, or other necessary purposes.* 

The right to this common, like the right to 
the common of pasture, may be appendant, ap- 
purtenant, or in gross ; but it may not be by 
cause of yicinage, the reason which allows the 
common of pasture by vicinage not here applying. 

We have already remarked, that the term Es- 
tovers includes as its parts house-bote, plough- 
bote and cart-bote, and hay-bote. 

The cases in the books which distinguish when 
this right is to be pleaded as a custom, and when 
as a prescription, are of little application to the 
purpose of this introduction. It is perhaps suffi- 
cient to observe, that the exercise of this right is 
governed by rules strictly analogous to those 

• BractOD, 136. 
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laid down as govemiDg the exercise of the com- 
mon of pasture. 

Thus the claim must be in respect of an ancient 
tenement ; for even if a man hare a common of 
this nature by grant, he cannot build new houses, 
and extend his common right to these.* So, if 
there be a prescription for fire-bote to burn in a 
hall, this will not extend to the consumption 
upon the same premises after they have been 
converted into a kitchen or a malt-house.f But 
if a house be enlarged, the fire-bote shall remain 
to the old chimneys ; j; or, if it be rebuilt, upon 
the old site. And it is a general rule, that the 
alteration of the quality or name of part of a 
house does not cause any prejudice to the es- 
tovers and services attached to it.§ 

Plough-bote, cart-bote, and hay-bote, if not in 
gross, must be necessarily appendant or appur- 
tenant to land ; and in this case of estovers we 
find especially marked the distinction between 
common appendant and common appurtenant — 
common claimed by custom, and common claim- 
ed by prescription. 

Custom is the usage of a right throughout 
some ancient district, comprising many claimants 
within its circuit ; || prescription is the continual 



* 4 Rep. 86. t Ibid. 

X Broum and Tucker^s case, 2 Lord Raym. p. 100. 
§ LuttreVs case, 4 Rep. 88. 
II See post, p. 65. 
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usage of a particular private right. A evstom, 
however, to take a profit in alieno solo has been 
adjudged bad,* except hi the ease of copy- 
hotders* 

Thus, in 8dby v. Robintom-^^ a euslom was set 
up to the effect that all the poor househoUers 
within the township had been acewstomed from 
time immemorial to take estovers from a certain 
chase for necessary fuel, to be consumed in their 
respective dwelling-houses within the township* 
But the Court, after verdict finding the custom, 
dedared it bad, for there was not any limitation. 
If the right had been laid as prescriptive, and as 
applying to certain cmdent houses, it might have 
bemi good.j: 

Copyholders may of common r^ht take es- 
tovers, to be expended upon their copyholds, 
where a custom to this effect exists in the 
manor, § but not otherwise. 

In the absetice of a specific prescription to the 
contrary, II the commoner ought to confine him* 
self to the taking of underwood, shrubs, and 
loppings. Under an express grant of fire*'bote, 



* Gatewar(Ps case, 6 Rep. 59 ; Bean v. Bloom, 2 W. Bl. 
926 ; Qrimstead v. Marlowe, 4 T. R. 717. 

t 2 T. R. 768. 

X Bat see Arundel v. Steere, Cro. Jac. 25, and 256 ; and 
White V, Coleman, Freem. 174 ; whence it would appear that 
inhabitants may have this rkrht. 

§ 2 Brown, 329 ; 2 Saund. 320 ; 1 Ventr. 123, 163. 

y Fisher v Wrm, 3 Mod. 250. 

o3 
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however, timber may be taken in default of un- 
derwood.* 

The estovers thus taken must be spent upon 
the premises which give the right to take them. 
In The Earl of Pembroke s case;\ the commoner 
having house-bote cut down four trees for the 
purpose of repairing the posts that sustained the 
mud walls of his house. The wood proving unfit 
for this purpose, it was held that he could not 
exchange it for other, or enlarge the house with 
it, or board up the sides of the mud walls. 

These estovers are inseparable from the pre- 
mises which gave the right to them. So that if a 
man have a life estate in a house, and another 
grant to him and his heirs sufficient estovers to 
be burnt in that house, the right shall pass with 
the house to the remainderman .j: 

Therefore, it has been laid down that common 
of estovers cannot exist in gross, because the rea* 
sonableness of the quantity must be limited by 
the necessity for fuel or repairs.^ It is sub- 
mitted, however, that a prescription for a quan- 
tity certain of estovers would be not only good in 
gross,|| but might be severed from the premises 
to which it was appurtenant, 

II. Common of Turbary, — A right of common 
of turbary, which is a right of digging turf 

* Bac. Abr. tit. Common ; 3 Leon. 16. 

t Clajrt. 47. t 8 Rep. 54. 

§ 5 H. 7, 7 B, per Fairfax. || Co, lit. 121 b. 
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npon another's ground, may also be either ap- 
pendant or appurtenant. The right may be ap- 
pendant to any ancient tenement* within the 
manor, or appurtenant to any ancient tenement 
in or out of the manor, or may be appurtenant 
to a modem tenement, if there be a specific 
grant. 

The turves, however, must be expended on the 
premises to which the right is appendant or ap- 
purtenant, and this even although the quantity is 
certain; as that the claimant should have as 
much turf as two men could dig in one day.f A 
claim in virtue of a tenement of cutting and 
selling turf, is bad.;]: 

An unlimited claim to cut turves and sell them, 
would certainly be held bad : for the prescription 
must be limited to some reasonable direption of 



* The common of turbary must be appendant or appurte- 
nant to a house, and not to land. "Prescription/' writes 
Lord Coke, " doth not make anything appendant or appm*- 
tenant unless the thinff appendant or appurtenant agree in 
quality and nature to Uie 4hing whereunto it is appendant or 
appurtenant ; as a thing corporeal cannot properly be ap* 
pendant to a thing corporeal, nor a thing mcorporeal to a 
uiing incorporeaL But things incorporeal which lie in 
grant, as aavowsons, villeins, commons, and the like, may 
be appendant to things corporeal, as a manor house, or 
limds, or things corporeal to things incorporeal, as lands to 
an office. But ^et (as hath been said) they must agree in 
nature and quahty, for conmion of turbary or of estovers 
cannot be appendant or appurtenant to land, but to a house, 
to be spent there." Co. Lit. 121 b. 

t Hayward v. Cunnington, 1 Lev. 231 ; 1 Sid. 354. 

i Valentine y. Pennjf, Noy, Rep. 145. 
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the soil ; and a custom to take turves covered 
with grass, to be spent upon the tenements of 
the commoners, for the purpose of making and 
repairing grass-plots in their gardens^ and for 
improvements therein, was held to be unreason- 
able and uncertain, hord JEUenborouyh^ C.J. ^ say- 
ing, " A custom, however ancient, must not be 
indefinite and uncertain. A custom of this de- 
scription ought to have some limit, but here 
there is no limitation."* 

Inhabitants cannot prescribe for a right of 
common of turbary ,t but it has been said that a 
freeman may have a right to take turves for his 
own use ;X and it has been held in one case, that 
a mayor and burgesses may prescribe to have 
such a right of common for themselves and the 
inhabitants of their town.§ 

In this case, Vauffhan^ J., said, *' Though in- 
habitants cannot prescribe for common in their 
own names, yet they may be capable of the bene- 
fit of such a prescription ; and as this prescrip- 
tion is laid upon the mayor and burgesses, they 
may prescribe for them and for the inhabitants, 
and this is the direction given in 15 Ed. 4, 29, 
bv Littleton.'*'' 

III. Common in the Soil. — Lord Coke mentions 



* Wilson V. Willes, 7 East, 127. 

t 2 Atk. 189. 

X 1 M. & S. 474. 

§ White V. Coleman, Freem. 134. 
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as a recognised species of common *^the digging 
for coals, minerals, and the like/'* 

Thus a prescription to dig stones for the par- 
pose of repairing the commoner's house has been 
recognised,t ^nd the practice of digging sand and 
gravel is one of very general occurrcnce.J 

These prescriptions, however, must fall within 
the usual rules. The right must be claimed by 
persons capable of taking by grant, must be cer- 
tain and reasonable in its nature, and must (except 
perhaps when the quantity to be taken is certain) 
he used by the commoner himself.^ 

IV. Common of Piscary. — This, like other 
commons, may either be appendant, appurtenant, 
or in gross.|| 

This right of common cannot exist in the sea, 
or in navigable rivers, for these are open to all the 
Queen^s subjects.^ 

The right must be exercised in a reasonable 
manner, and according to the terms of the custom 
or prescription. The fish should be taken for the 



* Co. Lit. 122 a. 

f Incledon v. Burges, Carth. 65. 

X 13 East, 155 ; Duberley v. Page, 2 T. R. 391. 

§ See the recent case of Clayton v. Corby, 5 Q. B. R 415, 
where all the cases upon this subject were considered. 

II 34A88.pl. 11. 

IF Ward v. Cresstoell, WiUes, 265; and see Co. Lit. 122 a, 
and Mr. Butler's note, 181, thereon, as lo sevend fishery, 
common of fishery, and free fishery. The distinctions are 
not of suflScient importance to our present purpose to be dis- 
cussed here. 
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use of the commoner^s table, and not for sale; 
and with lawful nets ; for, although the statute 
for regulating the size of nets extends only to 
havens, harbours, or creeks, or within five miles 
thereof, yet fishing with unlawful nets is an offence 
at common law,* 

♦ Warren v. Matthews, 6 Mod, 73, 
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CHAPTER IV. 



OF WA8TE8. 



Sbct. I. Common Lands. — Tke Manorial Waste. Wood* 
lands. Stinted Pastures, Forests. 

Sbct. II. Commonable Lands. — Lammas Lands. Shack, 

Haying thus set forth the rules which distin* 
gaish a right of common from an illegal nser, it 
will be easy to apply these rules to any one of the 
infinite Tarieties of customs of pasturing in com- 
mon which obtain throughout the country. 

It has already been remarked, that the word 
Waste (although the usual term employed by our 
law writers) is but ill calculated to convey a 
general description of lands upon which common 
rights attach. These lands are generally spoken 
of as either common lands or commonable lands. 
Common lands are uncultivated wastes, upon 
which no severalty rights attach : commonable 
lands are lands which are held in severalty during 
a portion of the year, but which lands, after the 
severalty crop has been removed, are common- 
able. It may not be inexpedient to consider here 
a few of the most prevailing species of common 
and commonable lands. 
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I. Common Lands. — The first and most usual 
species of common lands is the manorial waste, 
where the pasture is stinted only by levancy and 
couchancy, and by the rights of the lord. 

A second class of common lands are wood- 
lands. 

These, however, do not appear to differ in any 
material respect from ordinary wastes, except 
that they peculiarly bear the burden of the com- 
mon of estovers, and that there is a right, the 
measure of which is determined by usage, of 
shutting out the commoners' stock for some rea- 
sonable time after felling, in order to the preser* 
vation of the young trees. 

A third class of common lands are stinted 
pastures. It has, however, been doilbted whether 
a stinted right of pasture is in reality a right of 
common. In The King v. Whixley* it was said 
arguendo^ ^^ These cattle-gate^ are not like com- 
mons. The owners of them are tenants in com- 
mon ; they have a joint possession and a several 
inheritance, and are as much demisable as any 
several tenement whatsoever. There is a mate- 
rial difference between cattle-gates and rights of 
common. Lord Coke enumerates four sorts of 
common, but a cattle-gate does not come within 
the description of any of them. The owner of a 
cattle-gate has it not in respect of any custom, 

* 1 T. R. 137. 
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but as having a joint interest in the soili which a 
person having a right of common has not.**^ 

Lord Mansfield^ C. J., seems to have adopted 
this definition. The court held that a cattle-gate 
was a tenement sufficient to create a settlement, 
and his Lordship said, '* These cattle-gates pass 
by lease and release, and cannot be devised but 
according to the Statute of Frauds. They are 
therefore to be considered as a tenement within 
the statute." 

There are also lands which in ordinary par- 
lance are called common, although the right of 
pasture over them is in an individual. Such are 
the small plots of pasture often in the middle of 
a waste, called sheep-heaves, the soil of which 
may or may not be in the lord, but the pasture is 
certainly a private property, and is leased aud 
sold as such. 

These sheep-heaves obtain chiefly in the north- 
em counties, and are possibly derived from that 
state of continual border warfare which was 
peculiarly favourable to the creation of rights of 
common in gross. In a country where a plun- 
derer was every moment to be expected, it was 
absolutely necessary that there should be a per- 
petual staff of warders ; and the most obvious 
and the least burdensome way of remunerating 
them was, to give them especial rights upon the 
commons which they watched. Thus, he who 
wound the horn, lighted the beacon, kept the red 
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spear-house, or performed any other of the more 
onerous and unintermitting militia duties, held 
rights upon the common in respect of his office. 
Now that the duties have ceased, the rights come 
down to us evidenced only by their immemorial 
enjoyment, and are held, and well held, by pre^ 
scription. 

We have a fourth class of common lands in the 
royal forests. 

When our early kings, by virtue of their 
stringent prerogative, laid waste wide tracts of 
country to form their forests, they expressly 
reserved to all who had common within the terri- 
tory their prescriptive rights of herbage, and 
other articles of common user, not inconsistent 
with the new purpose to which the land was now 
set apart.* 

The jurisdiction over these forest rights was, 
however, taken from the ordinary courts, and 
vested in the justices in eyre of the king^s forests, 
one whereof was appointed for the forests north 
of the Trent, and another for the forests to the 
south thereof. The king^s lieutenant of the forest, 
the verderers, and chief foresters, formed a court 
of apportionment in case of complaints of sur- 
charging of forests ; and these officers, by virtue 
of a writ issuing out of Chancery, inquired into 
the size of the waste and of the lands which had 

• Charta Foresta, 9 H. 3, c. 1. 
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common thereon, and apportioned each man^s 
cattle which oaght to feed therein — a proceeding 
in the nature of a writ of admeasurement at 
common law.* 

The office of justice in eyre of the forests, 
which in the time of the early Norman kings was 
one of high dignity and important functions^f 
fell into disuse as the rigours of the forest laws 
became relaxed; were discharged by deputy^ 
and at length were abolished by statute.^ Some 
of the minor offices and courts are retained, and 
fees in respect of them (especially for faunage) are 
still paid by the commoners upon the forests. 

There are some few points in which common of 
pasture in a forest differs from a similar common 
over an ordinary waste. 

1« When the right is appendant or appurtenant, 
the land in respect of which the right accrues 
must be within the forest : and if this land be 
disafforested, the common right is gone.|| 

2nd. Common appendant within a forest is for 
all beasts except goats, sheep, and swine ;^ geese 
also are excluded. Common appurtenant, how- 

* Manwood on Forests^ p. 100, et seq. 

t See the Capiiula Itineris in Hoveden, Ang. Rer, Script. 
pp. 744/784. 

X By 8tat. 32 Hen. 8, c. 35. 

§ 57 Geo. 3, c. 61. 

II Tliis distinction depends upon the 33 Ed. 1, stat. 5, Or^ 
dinatio Foresta. Woobridge y. Dovey, Hardr. 87 s and see 
Sir F. Barrington'i case, 8 Rep. 136. 

IT fr666'# ca«e, 3 Bnlst. 313, 
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ever, being by prescription, may include all 
these.* 

In practice, therefore, a common of pasture in 
a forest will not extend to goats, sheep, swine, or 
geese, unless there be an immemorial usage to 
admit these animals to pasture. 

It follows that pannage, which is the right of 
feeding swine upon the beech masts, acorns, &c. 
within the forest, must be enjoyed by virtue of a 
right appurtenant and not appendant. But when 
the pannage claimed is to take away the mast for 
the purpose of feeding the swine elsewhere, it 
would appear that the right may be appendant* 

The user of the forests has been restrained by 
several statutes, having for their object the pre- 
servation of the timber and of the deer, but it is 
not within the scope of this Introduction to enter 
upon their provisions. 

11. Commonable Lands, — The first and most 
important class of commonable lands are Lammas 
lands. These are open arable and meadow lands, 
held in severalty during a portion of the year, 
but which, after the severalty crop has been re* 
moved, are commonable not only to the parties 
who have the severalty right, but to other classes 
of commoners. 

These commoners upon Lammas lands are 
sometimes the inhabitants of the parish ; some- 

* Case of Leicester -Forest, Cro. Jac. 1S5, 
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times a class of inhabitants, as the freemen of the 
neighbouring town, or even the householders ; and 
perhaps more generally the o?mers or occupiers 
of ancient tenements within the parish, usually 
termed tofts. 

In the case of inhabitants we hare already 
seen^ that the user would be bad unless the right 
be rested in some person or corporate body ca- 
pable of taking by grant; or unless the user 
should be held to be good after sixty years' 
duration, under the 54th section of the General 
Inclosnre Act. 

Where these rights are limited by number^ or 
by levancy and couchancy, immemorial usage 
will make them good in law, as that every house- 
holder in right of his house, or that every free- 
man in right of his franchise, should turn on one 
beast ; but if there be no such limit, the user is 
illegal, and no continuance of it (unless by the 
provision above cited) could ever turn it into a 

right.* 

This class of commonable lands comprises very 
great varieties as to severalty holdings. In many 
instances the severalty holding varies from year 
to year. There are in these open lands what is 
called a pane of land, in which there may be 
forty or sixty different lots. It often happens 
that in these shifting severalties the occupier of 

* Vide mtte, p. 22. 
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Lot 1 this year goes round the whole of the 
several lots in rotation : the- owner of Lot 1 this 
year baa Lot 2 the next, and so on. Arable 
lands change not annually, but periodically, 
according to the rotation of the crops. Then 
there is the old lot meadow, in which the owners 
draw lots for the choice. They all, however, 
agree in that as soon as the crops are removed, 
they become commonable. 

The origin of these shifting severalties was 
much discussed by the Inclosure Committee of 
the House of Commons, but with no great suc- 
cess. We know from Csesar* that this tenure 
was common among the most warlike tribe of 
the Gauls ; and from Tacitusf that it was equally 
in use among the German tribes. It is also 
probable that some traces of a similar custom 

• Cffisar (De Bel. GaL 1. iv. c. 1), sa;^ of the Snevi that 
they divided theniselveB into two portions, one of which 
went out to war, while the other Btayed at home to coltivate 
the land ; each therefore taking alternately their year of 
tillage and pillage. He adds, " Sed privati ac separati agri 
apud eoa nihil est; neque longiuaanno remanere uno in loco 

+ The great historian writes, " Agri pro numero cultormn 
ah unirerais per rices occupantur quoa moi inter ae aecundum 
dignationem partiuntur, Arva per annoa mutant." (Tacit. 
De Moribus Ger.) In the same treatise the historian cele- 
hrates the inordinate love of the German tribes for dice : 
"Aleam Sobrii inter aeria eiercent, tantEl lucrandi perden- 
dive temeritate, ut cum omnia defecerunt, extremo et novia- 
aimo jactu de llbertate et de corpore contendunt." It is not 
nnnatoral to suppose that among such a people the annual 
division of thnr lands was often dedded by lot. 



SHACK LANDS. 47 

would linger among the Normans, and that in 
this people it would partake of their chiralrous 
character, and the distribution be decided by 
single combat. 

In tiroes posterior to the Conquest land has 
been granted upon many whimsical tenures. 

These curious shifting severalties are therefore 
assignable to no single origin, but are probably 
the residue of the tenures of all the different 
races which have possessed the island. Some 
may even be derived from the Gbuls, who first 
colonised the country, and may be attenuated 
descendants of the custom preserved by Ceesar. 
The lot meadow, possibly derived from the 
Saxonsy may be the modern version of the cus- 
tom described by Tacitus ; while in the rule, still 
extant in some places, of awarding a choice of 
lots to the best runner or the best wrestler, we 
may possibly recognise a Norman origin.* 

A second portion of commonable lands is 
Shack land ; land over which a custom to go at 
shack, which signifies to go at large, prevails. 

This shack land is open arable land, held in 
severalty during a portion of the year, namely, 
nntil the crop has accrued. After the crop has 

* These remarks, suggested by a conversation Id the 
Commons Indosure Committee, have little relation to the 
practical objects of this little treatise ; but it may perhaps be 
pardoned, even to a law writer, that he glance for a moment 
at these interesting memorials of early ages, now when they 
are about to be destroyed for ever. 
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been removed, these lands become commonable 
to all the parties having a severalty right, but to 
no others. 

The practice often is, that this intercommon- 
ing shall be without stint. Such practice, how- 
ever, is certainly illegal. Much of the law upon 
this subject will be found collected in Serjeant 
Wilson's note to Sir Miles Corbet's case^* whence 
it appears that the Courts have likened this cus- 
tom to a common of vicinage, and have intimated 
that it is subject to the same limitation, and 
even, if usage should authorize it, to the same 
power of inclosure. 

The severalty holders upon shack lands are 
usually the holders of the fee of their several 
portions .t 

The prescriptive rights of flockmasters have 
usually been referred to this division. The case 
of Jones v. Richards is a leading case upon this 
6ubject4 There the owner of the farm of B. 
prescribed for the sole and exclusive right of 

* 7 Rep. 6. 

t These commonable lands have hitherto been imnoticed 
by law writers. I am indebted for the foregoing aecoimt to 
the evidence, before the CJommons Inclosure Committee, of 
Mr. Blamire, a gentleman who may well be considered as 
the author of the three great rural reforms of the age — com- 
mutation of tithes, enfranchisement of copyholds, and inclo- 
sure of commons ; and upon whose judgment we may rely 
with a comfortable assurance, in £dl things wherein pro- 
found sagacity and unwearying assiduity can secure cor- 
rectness. 

t 6 A. & E. 530. 
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pasture and feeding of sbeep and lambs on L. 
The Court held that this did not give him a right 
to take in the sheep and lambs of other persons 
to pasture on L., inasmuch as by the terms of the 
prescription some interest remained to the lord. 
Lord JOenmarty C. J., in delivering judgment, said, 
" By the terms of this prescription the grantee'^s 
right is limited to the feeding of sheep and 
lambs. This would be wholly insensible if the 
entire pasture were granted to him in exclusion 
of the lord. Further, the right to feed by sheep 
is not limited by number, so as to make it indif- 
ferent to the lord by whose sheep the pasturage 
is enjoyed, but is a grant to the occupier of 
Blaenmerin, and is appurtenant to that farm. 
The principle seems to be^ to ascertain the extent 
of the rights conferred and the rights reserved by 
the grant, and to see whether the act be in dero* 
gaiion of the latter*** 
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CHAPTER V. 

ON THE CRBATIOy, ALIENATION, AND EXTIN- 
GUISHMENT OF BIGHTS OF COMMON. 

Every right of common is created either by an 
act of parliament, evidenced in modern times by 
a custom ; or by a grant, which may be evidenced 
either by a prescription or by the deed itself.* 

A common cannot be created by means of a 
bargain and sale, for the object of sale is not in 
esse.f 

The grant must be by deed.J 

With respect to the alienation of rights of 
common, common appendant will pass under a 
conveyance of the land to which it is appendant ; 
for it is a rule that whatever is incident to land 
will pass by the description of land.§ Nor can 

* Every custom supposes an Act of parliament, or a law 
made in former times by an equivalent power ; but a pre- 
scription supposes only a grant. Harland v. Cooke, Freem. 
320. 

An act, however, wiU not be presumed in favour of an 
unreasonable custom, and a prescription cannot exist in that 
which cannot be granted. Weekly v. WUdman, 1 Ld. Raym. 
407. 

t Speaker v. Sty ant, Cro. Jac. 189; Comb. 127. 

I Supra, and 2 Ro. Ab. 63 ; 1 Ro. Ab. 102. 

§ Soltne V. Bullock, 3 Lev. 165 ; Sacheverill v. Porter, 
Cro. Car. 482 ; 2 Ro. Ab. 60. As to whether a custom to 
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eommon appendant be otherwise conveyed than 
with the land to which it is appendant. 

Common appurtenant, so long as it continnes 
appurtenant, will also pass by any deed which 
grants, bargains, and sells, leases and releases, 
licenses or devises the land to which it is appur- 
tenant. It is only when the right is for a fixed 
number of cattle that it can be granted away as a 
substantive property, severed from its dependence 
upon land. 

Common in gross for a certain number of cattle 
differs in no respect from that just mentioned, 
and may be passed in the same manner by deed. 
But it is said that common in gross, sans nombre^ 
can only be granted over when enjoyed in fee, 
and cannot be aliened by grantees in tail for life 
or for years ; and the reason assigned is, that it 
would be to the prejudice of other commoners, 
that an unlimited licence to depasture should be 
passed to one who has a thousand sheep, while 
the original grantor might have had but a hun- 
dred.* The reason is not very conclusive ; nor 
would this doctrine, probably, be sustained in 
the present day.f 

By a grant of all demesnes, the waste itself will 



demise rights of common by parol can be supported, see 
Lothbury v. Arnold, 1 Bing. 219; 8 Moore, 72; Bex v. 
Laue^ 1 D. & R. 76 ; 5 B. & A. 488. 

* 2 Rep. 73; Stampe v. Burgesse, I Ld. Raym. 407. 

t See Jones v. Bichards, 6 A. & E. 630. 

1)2 
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pass,"^ and so strong is the general principle al* 
ready quoted, namely, that whatever is incident 
to land will pass by the description of land, that 
it has been said that a common appendant or ap- 
purtenant will so pass, even although the com- 
mon were expressly reserved.+ 

But as the usual general words are unnecessary 
to pass a right of common dependent upon land, 
so are they incapable either of creating or reviv- 
ing such a right. j; 

A right of common may be extinguished by 
several means. 

1. By unity of possession. When the owner- 
ship of the whole of the land which gives the 
right, and that of the land which is the subject 
of the right, unite (by purchase) in the same per- 
son, the right of common becomes extinguished.^ 

In TyringhanCs casCy^ it was resolved that 
where common is appurtenant and not append- 
ant, and so against common right by purchase of 
part of the land, all the common is extinct. 

And in the same case it was further resolved 
that unity of possession of the whole land, to 
which, &c., and of the whole land in which, &c., 
makes extinguishment of common appendant.|| 
'^The reason of which opinions was, because the 

• 2 Kcb. 677. t 7 T. R. 647. 

X Mar sham v. Hunter ^ Cro. Jac. 253. 
§ Tyr%ngham*8 case, 4 Rep. 38 ; Nelson's case, 3 Leon« 
128. 
II 4 Rep. 38 a. 
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land to which the common was claimed was an- 
cient land hide and gain, and for maintenance 
and advancement of tillage ; bat inasmuch as it 
was against a rule in law when a man has as 
high and perdurable estate, as well in the land as 
in the rent, common, and other profit issuing out 
of the same land, then the rent, common, and 
profit is extinct.^ 

In NelsovLS case^ reported in 3 Leonard, 128, 
the Abbot of D. was seised of a common out of 
the lands of the Abbey of S., as appendant to 
lands of the Abbot of D. After the dissolution 
the king granted the possessions of the abbeys to 
different grantees : the Court of Common Pleas 
held that the right of common was extinguished 
by the unity of possession in the Crown. 

But where a copyhold tenement, to which a 
right of common was attached, vests in the lord 
by forfeiture, and be re-grants it as copyhold, to 
hold according to the custom of the manor, a 
right of common continues appendant to the 
land. 

2. A right of common may be extinguished by 
release from the commoner to the lord, and it has 
been said that by a release of any portion of his 
right, even yielding up his profit in one acre only, 
his common in the whole waste is gone. This 
doctrine has, however, been much discredited by 
more recent cases.* 

* Cro. Eliz. 594; 1 Brownl. 180; 1 Show. 350; 3 Keb. 
24. 
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3. By the dissolution of the estate to which the 
common is appendant."*^ 

Thus, where a copyholder purchases the free- 
hold of his estate, he loses his right of common,-f- 
if the soil of the common he the soil of the lord, j: 
and if the common be not specifically re-granted. 
And when a corporation having common in gross 
is dissolved, the right is extinct.§ 

In Badger v. JFbrrf,|| Abbott^ C. J., in deliver- 
ing the judgment of the Court, said : " When a 
copyhold tenement is seised into the hands of the 
lord, it does not therefore lose its right of com- 
mon ; for that right is annexed to all customary 
tenements, demised or demisable by copy of 
Court roll ; and while the estate remains in the 
lord it continues demisable. If, indeed, the lord 
grants the fee to a copyholder, it can never again 
become a copyhold estate, for it ceases to be de- 
misable by copy of Court roll. In this case, if 
the lord had brought an action against the plain- 
tiff for turning on his cattle, there can be no 
doubt that he might have pleaded that this was a 
customary tenement, demisable by copy of Court 
roll ; and that by custom of the manor all such 
tenements had a right of common." 

4. Lawful inclosure of the common necessarily 
works an extinction of common rights ; and this 



• 8 T. R. 401. 

t Fort v. Ward, Mo. 667 ; Cro. Jac. 253. 

X Dyer, 339 a. § 27 Hen. 8, 10. 

II 3 B. &A. 153. 
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may be either by the lord, in virtue of his power 
of approvementy of which we shall have occasion 
to speak hereafter; or by general agreement 
among the lord and commoners ; or by act of 
parliament; or, lastly, by usurpation, legalized 
by lapse of time. 

There are also some ancient decisions, in which 
it has been held, that by inclosing or taking a 
lease of any portion of the waste a commoner 
suspends his right of common during his actual 
severalty enjoyment.* 

With respect to revival of rights thus extin- 
guished or suspended, we have already seen that 
this revival does not accrue from general words, 
such as all commons appertaining, &c., because 
the right is no longer in existence. The general 
rule, however, is, that if a grant be made of all 
commons used or occupied with the land conveyed 
or leased, an extinguished right will revive.f 

A licence to put beasts upon a common must 
be confirmed by deed 4 

Parceners or joint-tenants of rights of com- 
mon cannot devise by reason of the accruing 
survivorship. If one aliens his rights to another, 
the transmission must be by release .§ 

There are some commonable rights, however, 

• 11 Hen. 6, 22; 9 Rep. 135 a. 

t Cro. Eliz. 670, 794 ; Cro. Jac. 253. 

t Monk V. Butler, Cro. Jac. 574 ; Cro. Car. 482. 

§ 2 Cru. Dig. 504. 
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which cannot be divided among coparceners as a 
common in gross sans nambre. In such case the 
right of common must be enjoyed by one of the 
parceners, and an equivalent allowed out of some 
other part of the estate, or each parcener must 
have the alternate enjoyment for a certain time.* 

• Go. Lit. 165 a; Fleta, 314« 
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CHAPTER VI. 

OF THE RIGHTS OF LORDS OF THB SOIL, AND OF 

COMMONERS. 

Sbct. I. Rights of thx Lord. — To Approve— to Common 
^^to Mines. 

SscT. II. Rights of the Commonxr. — Dependent upon 
Custom or Prescription — What Customs are good, 

I. Rights of the Lord. — The lord of the soil is, 
according to the old law maxim, owner of every 
thing upwards to heaven and downwards to the 
centre, except such things as custom, usage, or 
grant, has conferred upon the commoners. 

So long, therefore, as he does not interfere with 
their rights, he may use the land and the produce 
thereof as absolutely as if no right of common had 
place upon it.* 

While sufficient common is left to the com- 
moner, the owner of the soil may plant trees, 
breed conies,t depasture cattle, grant licences to 
strangers, and inclose or, as the law terms it, ap- 
prove the waste. 

* 3 Cm. Dig. 93 ; 2 M. & S. 184. 
t 1 Lutw. 107. 
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In ancient times these rights were doubtless of 
more value than they are at present. Long after 
the origin of manors, the waste was sufficient to 
depasture all the cattle used in agriculture, and 
to leave a large residue to the lord. As, however, 
the cultivated lands have gradually increased, and 
have all by usage and efflux of time obtained the 
privileges of ancient arable land, it became rare 
to find a common which could sustain more cattle 
than might be levant and couchant upon the old 
inclosures to which it was attached. Where any 
such is now left, there can be no doubt of the law 
that, in the absence of an express prescription to 
the contrary, the overplus belongs to the lord of 
the soil. 

The right of inclosing the superfluous waste, 
or, as it is technically called^ the right of approve- 
ment, was granted, or, more properly, confirmed, 
to the owners of the soil of waste lands by the 
Stat, of Merton (20 Hen. 3, c. 4) ; extended by the 
Stat, of West. 2 (13 Ed. 1, c* 1), and confirmed by 
the 3 & 4 Ed. 6, c. 3. Many decisions upon the 
construction of these statutes are recorded by our 
older reporters ; but the privilege is of too little 
practical value in modern times to require more 
than an allusion in this Introduction. 

The lord has also other rights in the waste, 
which he exercises without the condition of leav- 
ing sufficient common for the commoners. 

By the Stat, of West. 2, it is declared, that by 
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occasion of a windmill , sheep-cote, dairy, enlarge 
ing of a court, necessary, or curtilage, none shall 
be grieved by assize of novel disseisin for com- 
mon of pasture. 

This act has been liberally construed by the 
Courts, and Lord Coke says that the five cases 
above mentioned are put only for examples. It 
seems clear that a lord may build a house for 
himself or his herdsman upon the waste, without 
reference, to sufficiency of common left, and this 
although the inclosure for the building should 
absorb two acres out of a common consisting. of 
but three.* 

It must be remembered, however, that the sta- 
tute applies only to common of pasture. Other 
commons, such as turves or estovers, must not be 
injured by such building.f 

It is also one of the rights of the lord, that he 
shall have common for his own cattle upon his 
own waste ; and of this, so long as the waste con- 
tinues a common, no prescription can deprive him, 
nor is such his right dependent upon there being 
a sufficiency of common for the other commooers. 

^' If a man," says Lord Coke^ '* claim by pre- 
scription any manner of common in another'^s 
land, and that the owner of the land shall be ez- 



• NeviU V. Hamerton, 1 Sid. 79 ; S.C.I Lev. 62 ; S. C. 
2 Keb. 283, 314. 

.t Duberley v. Page^ 2 T. R. 391 ; and see Shakespeare v. 
Peppin, 6 T. R. 747. 
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eluded to have pasture, estovers, or the like, this 
is a prescription or custom against the law, to 
exclude the owner of the soil, for it is against the 
nature of this word common^ and it was implied 
in the first grant that the owner of the soil should 
take his reasonable profit there, as it hath been 
adjudged. But a man may prescribe or allege a 
custom to have and enjoy, solam vesturam terrtB, 
from such a day to such a day, and hereby the 
owner of the soil shall be excluded to pasture or 
feed there ; and so he may prescribe to have sqm- 
ralem pasturam^ and exclude the owner of the 
soil from feeding there."* 

The validity of a prescription for the separate 
pasture has been much disputed. In the first 
case the Court of Common Pleas was equally 
divided :f in the second, the Court of Queen's 
Bench was inclined to think the prescription good, 
but the case went off :J in the third, the whole 
Court of Queen'*s Bench adjudged for the pre- 
scription,§ and this doctrine was recognised as 
fully established in the recent case of Welcome v. 
Upton.\\ 

These cases, however, merely show that this 
ordinary right of the lord may be taken away by 
a specific prescription of separate pasture, which 

* Co. Lit. 122 a. 

t North V. CoXt Vaug. 261 ; 1 Lev. 263. 

X Pottery. North, 1 Saund. 347. 

^ Hopkins v. Bobinson, 2 Saund. 324. 

II 6 M. & W. 643. 



THB BIGHTS OF THB LORDt 61 

of course presumes a grant. It is still however 
understood, that the lord cannot be excluded from 
his common in the waste. In the recent case of 
Ivatt y. Mann, I^ndal, C. J., observed, *^A sepa-* 
rate right of feeding and folding is not a claim 
of common, properly so called, but something 
reserved out of the original grant."* 

We shall presently however see, that although 
the lord cannot be altogether excluded from his 
common, he may by prescription be partially so 
excluded. 

So, the lord may sink shafts to work mines, 
and use all necessary and lawful means to pro« 
cure coal or other materials from the soil, doing 
as little damage as possible ;t and may dig brick 
earth,j: and breed game,§ make fish-ponds, or 
plant trees. 

In the exercise of all these rights the lord may 
be controlled by prescription or custom ; and an 
action will lie against him, at the suit of a com- 
moner, for a surcharge of any kind, or for any 
unnecessary opening of the soil, whereby the 
commoner^s cattle are injured. But the com- 
moner cannot by his own act remedy an injury 
done to the common by the lord. Thus, where 
commoners have cut down trees, filled up cony 
burrows, or destroyed fish-ponds, the Courts have 

♦ 4 Scott, N. R. 342. 

t 1 Keb. 390. 

X 5 Vin. Abr. 7 and 39» per Windham, J,, in the notes. 

I Hassard v. CantreUy 1 Lutw. 107. 
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always held that they were not justified, and that 
the commoner had no right to meddle with the 
soil.''^ Nor has the commoner any right to med- 
dle with the soil, even for the improvement of 
the waste — as to dig a trench^ to let off water, or 
cut molehills or bushes — without a special pre* 
scription for that purpose.f If the commoner 
suffer by the lord^s user of the soil, his remedy 
must be sought at law. 

This rule, however, is to be understood to be 
confined to acts of the lord which are legal in 
their character, although wrongful in their excess ; 
for it has been held that a commoner may throw 
down fences wrongfully set up, even although he 
might enjoy his common, but less beneficially, 
without throwing them down.J 

The commoner has no right to come upon the 
common for any other purpose than to exercise 
his right, and it has been held that he cannot jus- 
tify against an action of trespass the coming to 
put his cattle into the waste,unless he has actually 
put them in, or unless he came for the purpose of 
seeing if the pasture were in a fit state to receive 
his cattle.^ 

A fortiori^ therefore, a stranger has no right 

* Cooper V. Marshall, 1 Burr. 259, 266; Ow. 114; Coo 
V. Cawthom, 1 Keb. 390 ; Kirby v. Sadgrove, I B. & P. 13. 
In Howard v. Spencer, 1 Keb. 884, it was said by a learned 
Judge that a commoner might make such an abatement 
against a stranger, but not against the lord. 

f Howard y. Spencer, 1 Sid. 251. 

t ^rlett v. Ellis, 7 B. & C. 346. 
^7^ § Spelman v. Hermitage, 6 Vin. Abr. 35. 



RIGHTS OF COMMONBB0. 63 

upon the waste, and is liable to an action of tres- 
passy at the suit of the lord, for walking or riding 
there.* 

2. Mights of the Commoners. — While in the due 
exercise of his rights, the commoner is, of course, 
not answerable for any damage which accrues to 
others from their own negligence or misconduct. 
Thus, if the lord sets up a stack of corn upon 
the common, and the commoners' cattle eat it, or 
if the owner of land in an open field, common- 
able after harvest, should leave his com uncut 
after harvest time, in order to defeat the right of 
the commoners, and the commoners^ cattle eat it, 
in neither case will there be remedy against the 
commoner.f So, where one had common for 
beasts levant and couchant in a certain field 
while it lay fresh and was not sown, and he put 
in his cattle when part of it was sown, it was 
held, that by reason of the partial sowing the 
commoner should not be barred from his common 
in the residue of the field, otherwise a part might 
be sown every year, to deprive the commoner of 
his right.j: So, where there is a right of common 
after the corn is taken away, the owner of the 
soil shall not be allowed, by sowing peas, to sus- 
pend the benefit.^ 

• 6B. &A. 315. 

t Farmer v. Hunt, Cro. Jac. 271 ; 2 Leon. 202. 

X Tnaock V. Rigsby, Yelv. 185; 8. C. 1 Brownl. 188. 

§ 12 Mod. 648. 
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We have already seen, that in his user of the 
common the commoner is limited to his reason- 
able exigencies for the purposes for which they 
are conferred. Thus, the pasture must be for his 
own cattle ; the turves or fire-bote, a reasonable 
quantity for the fuel of the chimneys to which it 
is attached ; the estovers, a reasonable quantity 
for the repair of his own fences or farm imple* 
ments. 

The principle upon which acts of user of a 
common may be tested, has been very clearly and 
succinctly stated by Lord Denman^ in the modern 
case oi Jones v. Richards.^ "The principle seems 
to be,*" said his lordship, " to ascertain the extent 
of the rights conferred, and of the rights reserved, 
by the grant, and to see whether the act be in 
derogation of the latter.**' 

The ascertaining the terms of the grant, how- 
ever, is the point which will be presented to the 
assessor in questions of rights of common, as 
that of by far the most frequent occurrence, and 
the most practical importance. 

The terms of the grant may vary, increase, or 
straiten the ordinary rights both of lord or com- 
moner, until the lord may be left with scarcely 
more than a nominal right to his soil, or the 
commoner may be reduced to a worthless right 
of pasture. 

These terms can, in ordinary cases, only be 

* 6 A. & £. 630 
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ascertained as the grant itself is ascertained^ — ^by 
long nsage. Usage beyond memory of man is 
presumed to have had its origin in a legal instru- 
ment, which granted the rights as they are now 
enjoyed. 

It follows, therefore, that the rules above laid 
down, as the result of decisions upon the rights 
of the lords of the soil and commoners, are not 
in all instances absolute, but are only so when 
founded upon statute, or when not contradicted 
by some uniform and ancient usage, amounting 
to a legal prescription or a legal custom. 

It may not be improper in this place to explain 
the distinction between a prescription and a cu8« 
torn, words which are not unfrequently used by 
the early law writers indifferently, but which are 
nevertheless very distinct in their legal signifi- 
cation. 

The difference between custom and prescription 
is, that custom is local; as prevailing in some cer- 
tain known district, such as a county, hundred, 
or parish : prescription, however, is for the most 
part personal, attaching to a certain person and 
his ancestors, or a certain person and those whose 
estate he has, or to a body politic and their pre- 
decessors.* 

Custom and prescription differ in these things: 
that custom must be limited and confined to some 
certain place ; prescription is at large : custom is 

* Co. Lit. 113 b ; 6 Rep. 60; 8 Rep. 62. 
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common to all the persons and lands within the 
limits wherein it is alleged, but prescription is 
confined to certain persons and things. But in 
this they agree, that they must be constant, with- 
out interruption, and perpetual from the time 
whereof the memory of man is not to the con- 
trary ; for, if there have been frequent interrup- 
tions, there can be no custom or prescription ob- 
tained ; but after a custom or prescription is once 
duly obtained, a disturbance for ten or twenty 
years will not destroy it.* 

We shall see hereafter that there is an import- 
ant distinction in the rules of evidence, as to 
the proof admissible to establish a custom, and 
that admissible to establish a prescription. 

It becomes now necessary to examine what 
customs and prescriptions in relation to rights 
of common the Courts have upheld, and what 
they have rejected as bad, for it is a very early 
maxim of our law, that maliLS usus abolendus est. 

Every custom is bad which is unreasonable, 
uncertain, savours too much of arbitrary power, 
and tends to make a lord of a manor judge in his 
own cause.t 

So a custom for the lord to grant leases of the 
waste, is bad,J the Court saying, that they could 



• Dej^ge, 354, 7th ed. 
t Wilkes V. Broadbent, 1 Wils. 63. 
X Badger v. Ford, 3 B. & A. 153; Drury v. Moore, 1 
Star. 102. 
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never suppose that the lord would have origi- 
nally reserved such a power to himself as might 
enable him to annihilate the common alto- 
gether. 

But a custom for the lord to grant parcels of 
the waste, with the assent of the homage, is a 
reasonable custom.* 

So, a custom for commoners having right of 
turbary in a moss, to hold certain moss dales in 
severalty when cleared of the turves, was held 
good.f 

In this case the Court said, '* Where an indivi* 
dual has enjoyed a right time out of mind, with- 
out being able to trace the origin or foundation 
of his right, a grant is presumed ; ^nd therefore, 
if the occupier of a certain messuage has enjoyed 
it, he must claim it by prescription ; but when 
the claim depends on a general rule of property 
within certain limits, it is alleged as a custom, or 
lex loci. All local or real property must be 
governed by such law ; it has no relation to per- 
sons out of the limits; property in England, 
Ireland, Jersey, &c., must be enjoyed according 
to the laws of each. So this moss, though granted 
to persons out of the manor, must be enjoyed 
subject to the laws of the manor." 

So, when the soil is in the commoners, a pre- 

• Folkard v. Hemmeit, 5 T. R. 417, n. ; Boukott v. JVen- 
mill, 2 Camp. 261. 
t Clarkson v. tVoodhouse, 5 T. R. 412, n. 
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scription to inclose mutually against each other 
is good.* 

A custom for commoner with right of fishery 
to cut rushes by a river, in order to preserve the 
fishery, is good.f 

Or to dig trenches for letting off water and 
improving the waste, j: or to cut bushes, or dig 
molehills, for the same purpose.^ 

We have already seen that all such interfer- 
ence with the soil of the common, or with its 
produce, not included within the commoners' 
right, requires a special custom or prescription 
to authorize it. 

A custom to have sheep fed on the common 
folded at night on a particular farm, has been held 
good. II 

In Wilson v. Willes,% the custom set up was, 
that within the manor there had immemorially 
been an ancient custom, that all the customary 
tenants respectively of all the customary tene- 
ments having a garden have immemorially dug, 
taken, and carried away, and have been used and 
accustomed to dig, &c., in, upon, and from the 
said close, by themselves and their farmers and 
tenants respectively, occupiers of such customary 

* Drake v. Doyly, Noy, Rep. 14. 
t Bean v. Bloom, 2 W. Black. 926. 
J Godb. 182. 

§ Howard V. Spencer, 1 Sid. 261. 
II Brook V. Willett, 2 H. B. 224. 
IF 7 East, 121. 
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tenements with the appurtenances respectively, 
for the time being, to be used and spent in and 
upon their said customary tenements with their 
appurtenances respectively, for the purpose of 
making and repairing grass-plots in the garden, 
parcels of the same respectively, for the improve- 
ment thereof, such turf, covered with grass fit 
for the pasture of cattle, as hath been fit and pro* 
per to be so used and spent, every year, at all 
times of the year, as often and in such quantity as 
occasion hath required^ as to the said customary 
tenements with the appurtenances respectively 
belonging and appertaining. Lord Ellenborough, 
C, J., said, '* A custom, however ancient, must 
not be indefinite and uncertain; and here it is 
not defined what sort of improvement the custom 
extends to : it is not stated to be in the way of 
agriculture or horticulture : it may mean all sorts 
of fanciful improvements ; every part of the gar- 
den may be converted into grass-plots, and even 
mounds of earth raised and covered with turf 
from the common : there is nothing to restrain 
the tenants from taking the whole of the turbary 
of the common, and destroying the pasture alto- 
gether. A custom of this description ought to 
have some limit ; but here there is no limitation 
to the custom, as laid, but caprice and fancy. 
Then this privilege is claimed to be exercised 
when occasion requires. What description can 
be more loose than that? It is not even confined 
to >he occasions of the garden. It resolves itself. 
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therefore, into the mere will and pleasure of the 
tenant, which is inconsistent with the rights of all 
the other commoners, as well as the lord. The 
third special plea also is vastly too indefinite : it 
goes to establish a right to take as much of the 
turf ofi' the common as any tenant pleases, for 
making banks and mounds on his estate : it is not 
even confined to purposes of agriculture. All the 
customs laid, therefore, are bad, as being too in- 
definite and uncertain." 

We have already seen that a prescription to 
shut the lord out from user of the common is 
bad* 

But a prescription to exclude the lord for a 
limited period may be good, and generally a 
custom for a stinted pasture is good. 

As, when the custom was to exclude the lord 
from the time of cutting and carrying the com, 
till Lady-day :f so, to have herbage and pastur- 
age on lands not sown.j; Or that the common 
should be fallow every second year until Lady- 
day, after the com was carried.^ So, a custom 
that the lord should have common to himself 
until Lammas-day, and afterwards for the te- 
nants to have it, with the exception of three 
horses, which the lord might put in.|| 

And a custom must not be contrary to the 
general law of the land.^f 

• Ante. t Fitz. Pre. 51. 

J 2 Ro. Ab. 267. § 1 Ro. Ab. 405. 

II Cro. Jac. 208. IF Rex v. Saltern, Cald. 444. 
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A custom for the inhabitants of a particular 
place to take a profit in alieno solo^ is bad. A 
right to take such a profit can only be by pre- 
scription,* and inhabitants are incapable of so 
taking. 

So, a custom for poor and indigent house- 
holders to cut and carry away rotten boughs and 
branches in a chase, is bad, the description of 
persons entitled being too vague.f It would 
probably be bad also for the reason given in the 
case last quoted. 

It must frequently happen that the prescrip- 
tive rights of the lord and the commoners en- 
croach on each other ; as when the lord^s right 
to take his minerals makes such waste in the 
common as to leave no sufficient pasture. 

It would appear, that in such cases the right 
of the lord, being the anterior and original right, 
must prevail, provided that the usage necessarily 
suggests the presumption that the right claimed 
and enjoyed was reserved in the original grant, 
without restriction, as to the encroaching upon 
the rights of the commoners. In Bateson v. 
Qreen^X which was a question as to the right of 
the owner of the soil to dig clay-pits of great size, 
not filling them up again, and leaving no suffi- 
cient common for the commoners, the evidence 
showed an enjoyment of the right for seventy 

* Grimsiead v. Marlowe, 4 T. R. 717. 
t Selby v. Robinson, 2 T. R. 758. 
t 6 T. R. 416. 
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years, during all which time the common was in- 
sufficient to the cattle of the commoners, 

A verdict against the custom was set aside» 
Buller^ J., saying, " This case does not fall within 
the Statute of Merton, but depends altogether on 
immemorial custom, as to the extent of thje several 
rights claimed by the lord and the commoners. 
Where there are two distinct rights, claimed by 
different parties, which encroach on each other 
in the enjoyment of them, the question is, which 
of the two rights is subservient to the other. It 
may be either the lord's right which is subser- 
vient to the commoners^ or the commoners' 
which is subservient to the lord's. In general, 
one should say that the lord'^s is the superior 
right, because the property of the soil is in him : 
but if the custom established by evidence show 
that it is subservient to the commoners^ then he 
cannot use the common beyond that extent: 
otherwise he subjects himself to an action for the 
excess. But here the evidence shows that the 
commoners^ right to the enjoyment of the com- 
mon has always been subservient to the lord's, 
for he has always dug common when, where, 
and in what manner he pleased ; though, for 
a great number of years past, it was proved 
that there was not a sufficiency of common, as 
claimed by the tenants. There are the marks of 
old pits dug there, which are now covered again 
with herbage ; and, it appears, for seventy years 
past he has from time to time dug clay for the 
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purpose of sale, and licensed other persons to do 
the same. There is no evidence to contradict 
this; and therefore there is no foundation for 
the verdict which has been given/' 

The lord and the commoners have together 
power to regulate the exercise of the common 
rights, some of which depend upon enactment, 
and some obtain by custom. 

Thus, by 13 G. 3, c. 81, s. 15, lords of manors 
are empowered, with the consent of three-fourths 
of the commoners, at a meeting to be held after 
fourteen days' notice, to lease a twelfth part of 
their wastes by auction, for a term not less than 
four years, and to employ the rent in draining^ 
fencing, or otherwise improving the residue. 

By the next section of the same act it is pro- 
vided, that in case of stinted commons, an assess- 
ment may be agreed to at a meeting similarly 
called, and levied upon the commoners, with a 
power of distress. 

The lord may also by custom summon a jury, 
and, with their consent, make by-laws for the 
preservation and regulation of the common, and 
an action will lie for a penalty under such by-* 
laws.* 

• James v. Tutney, Cro. Car. 497. 
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CHAPTER VII. 

OF INCLOSURES. 

Sect. I. By the Lord. — II. By Agreement between the Lord 
and the Commoners.^-lll. By Act of Parliament, — IV. 
By Encroachment. 

Wastes have been inclosed either by the lord, — 
or by agreement between the lord and the com- 
moners, or — by act of parliament ; — or, lastly, by 
encroachments illegal in their origin, but legal- 
ized after efflux of time by virtue of general acts 
of limitation, 

I. JBy the Lord. — In treating of the rights of 
the lord, we have already spoken of that power 
of inclosure which the lord possesses, and which, 
in legal language, is called approvement.''^ 

II. jBy Agreement between the Lord and the 
Commoners. — Previously to the Inclosure Act 
Commission, the law recognised no person as 
having any right upon a waste except the lord 
and the commoners. These parties, therefore, 
if they were all cousentient, could — and indeed 
they still can — inclose the waste, and parcel it 
among themselves. 

* Ante, p. 58. 
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The practical diflSculties in the way of such an 
inclosare are, however, obvious. To obtain the 
unanimous concurrence of a numerous body of 
commoners was seldom possible ; and even if this 
difficulty was surmounted, it could rarely happen 
that of a numerous body all were capable of 
assenting. Thus it has generally been found 
necessary to obtain a private act for the confirm- 
ation of such agreement; and where this has not 
been done, there are few cases indeed in which 
the new proprietors are not, within twenty years, 
liable to have their fences thrown down by some 
commoner omitted from or unbound by the in- 
strument. 

The fiew act gives no power to the inclosure 
commissioners to confirm such agreements.* 

III. By Act of Parliament. — A private act of 
parliament, authorizing a commissioner to parcel 
out the waste in allotments^ has been the ordinary 
agent of our modem inclosures. There are about 
four thousand of these acts, of which one half has 
been passed within the present century .f 

Since the eight millions of common and com- 
monable lands now uninclosed are to be subjected 

* A clause to this effect was suggested to the Inclosure 
Committee (John Davies, 5314), and its omission would 
appear to be an imperfection in the Act. The Tithe Com- 
missioners have an analogous power over invalid tithe com- 
position agreements. 

t Evidence of Wm. Blamire, Esq., before the Inclosure 
Committee; Report. 

e2 
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to a different process of inclosure, it forms no part 
of our present purpose to enter upon discussion 
as to the construction of these acts^ the powers of 
the commissioners under them, or the provisions 
of the General Inclosure Act (41 Geo. 3, c. 109). 
Nor will it be necessary that we here set forth 
the provisions of the Common Fields Inclosure 
Act of the 6 & 7 W. 4, c. 116, commonly called 
Lord Worsley's Act. 

It is obvious that in the working out of these 
four thousand acts of parliament, very numerous 
cases must occur in which the awards have not 
been in consonance with the powers given by the 
act, or have never been formally completed, or 
have not been completed within the time limited 
by the act, or in which, from some other defect 
in the proceedings, the title is legally unsound. 
This is practically found to be the case to a very 
considerable extent. The proceedings under Lord 
Worsley's Act have in many cases been informal, 
and the machinery of that statute has often been 
applied to lands which the Courts do not consider 
to be included within its sphere of operation. 

The statute 8 & 9 Vict. c. 118, s. 162, enables 
the inclosure commissioners to amend any award 
made under a local act, or under the Common 
Fields Act, and to rectify any inaccuracy or con- 
fusion in such award. Sect. 167 gives them power 
to confirm any award improperly made under the 
siupposed authority of the Common Fields Act, 
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and sections 153 and 154 enable the commissioners 
to revive powers onder local inclosnre acts lost by 
lapse of time or otherwise, and to appoint persons 
to complete the proceedings. 

These powers are subject to restriction and re- 
servation, for which the reader is referred to the 
act itself. 

As futnre inclosures, however, will probably in 
nearly every instance be worked under this act ; 
a few sentences may be advantageously devoted 
to a general sketch of its machinery. 

Commoners desirous of inclosing must apply 
to the inclosure commissioners for a printed form 
of application. The owners of one third in value 
of the interests in the land fill this form up, and 
return it to the office. An assistant commis- 
sioner is then sent down, who inspects the land 
proposed to be inclosed, inquires into the cor- 
rectness of the statements in the application, and 
holds a me eting.Jo hear objections to the inclo- 
snre. The assistant commissioner, we will assume, 
reports to the Board that the inclosure should 
take place upon certain conditions, such as allot- 
ments for exercise or recreation, or for the labour- 
ing poor, or provisions for the protection of public 
rights or mineral property. 

The commissioners upon this report make a 
provisional order, in which they set out the con- 
ditions, and also the proportion to be allotted to 
the lord, and state their intention either to an- 
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thorize the inclosure, oi^to certify in their annual 
general report the expediency of such inclosure. 

If the lands be common lands ; or commonable 
lands within fifteen miles of London, two miles 
of a town of 10,000 inhabitants, two-and-a-half 
miles of a town of 20,000, three miles of a town 
of 30,000, three-and-a-half miles of a town of 
70,000, or four miles of a town of 100,000, then 
the commissioners will report the expediency of 
the inclosure to Parliament. If the proposed in- 
closure be of commonable and not common lands, 
and not within the distances abo^e named, the 
commissioners may proceed without waiting for 
the special sanction of Parliament. 

This provisional order will then be deposited 
in the parish, and a meeting will be held by an 
assistant commissioner, for the purpose of taking 
consents and dissents, and being satisfied that two 
thirds in value are consenting. 

The commissioners will in one class of cases 
report, and wait for an act to enable them to pro- 
ceed ; and in the other class they will give notice 
of their intention to proceed with the inclosure. 

As soon as the act is passed, or thirty days 
after the last-mentioned notice issued, the commis- 
sioners will call a meeting of persons interested 
in the land to be inclosed, to choose a valuer ; and 
this meeting may give the valuer so chosen special 
instructions. 

The valuer will then hold meetings to examine 
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ckimffy which must be delivered to him in writiog. 
These will be deposited in the parish ; and if ob- 
jected to, the objection mast be in writing, and 
delirered to the valuer, and served npon the per- 
son objected to. The claims will, at a subsequent 
meeting, be heard and determined by the viduer, 
subject to appeals to the commissioners, and 
thence to the courts of law. 

The claims settled, the valuer allots, draws up 
a report and a map detailing his allotments, and 
deposits them for inspection. 

An assistant commissioner holds an appeal 
meeting to hear objections to this report; and 
after such objections have been disposed of, the 
valuer, under the directions of the commissioners, 
draws up and signs his award, which, when con* 
firmed by the commissioners, becomes a conclu- 
sive document. 

Such is a general sketch of the coarse of pro- 
^eedure under the Inclosure Commission Act. 
The chief discrepancy appears to be, the submit- 
ting the decision of all legal questions to func- 
tionaries without leg^l education. This neces- 
sarily gives rise to litigation or discontent. The 
most skilful measurer and valuer of land may 
possibly hold a different opinion upon a point of 
evidence, or the construction of a grant, to that 
which would obtain in the Court of Queen's 
Bench. If it was necessary to make the valuer 
of the land the expounder of the law, it had been 
wise to leave his legal dicta without appeal. 
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In practice, the commissioners asually send 
down an assessor (who, by sect. 35 of the act, 
must have been a barrister of five years' stand- 
ing ; but now, by a special amendment, this requi- 
site is repealed) to sit with the valuer in all cases 
where legal discussion is likely to take place. 
But there is inconvenience in this. The decision 
is still in form only the decision of the valuer, 
and before an appeal can be made to the courts, 
a second trial must be had before an assistant 
commissioner. Strange to say, the act' does not 
require that the assistant commissioner who tries 
the case by appeal from the decision of the as- 
sessor shall be a lawyer. The course adopted 
by the commissioners, however, is to appoint one 
of their legal assistants to sit as assessor; and 
then, in case the parties wish to take the case to 
the Courts, to appoint the same assistant com- 
missioner to hear the appeal ; in which case the 
jsecond trial before a commission becomes a 
form. If a substantial re-hearing is asked, 
of course the commissioners appoint the same, 
or a different assistant commissioner, at their 
discretion. 

IV. By Encroachments. — Wastes become in- 
closed by encroachments, illegal in their origin, 
but legalized after efflux of time by virtue of 
statutes of limitation. ^ 

After twenty years' adverse possession, the 
right of entry is gone, and the commoner has lost 
all m^|ns of enforcing his right. 
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In Creach v. Wilmot,* Lee^ C. J., held, that in 
cases of inclosures there is no difference between 
the lord of the manor and a commoner. '^The 
lord could not have brought an ejectment after 
twenty years^ possession. Here the commoner, 
if he had any right, should have brought an 
assize of common, and not made an entry.^ A 
right of common is therefore barred by the Sta- 
tute of Limitations.^ 

By the Inclosure Act upon which we are now 
commenting (sect. 50) it is enacted, that all en- 
croachments made within twenty years shall be 
deemed parcel of the land to be allotted. Power, 
however, is given to the commissioners to allow 
the encroacher some limited estate in the land ; 
and if they shall not see fit to do so, he may re- 
move his materials. 

Encroachments of twenty years' standing are, 
by sect. 52 of the same act, to be deemed old in- 
closures, but not so as to carry any right of com- 
mon or allotment. 

As to the property of encroachments, it was 
formerly held, that additions made to a farm 
from the waste became the property of the tenant 
making them ; Lord Kenyon, in the case of Doe 
d, Colcough v. Jifu/Zmer, j: saying, that ^' he re- 

• 2 Taunt. 160, n. 

t Hawke y. Bacon, 2 Taunt. 159. Recognised in Tapley 
V. Wainwriffht, 5 fi. & Adol. 395. 
X I Esp. 458. 

b3 
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Tolted at the idea that the tenant could make 
the landlord a trespasser, which would unavoid- 
ably be the case if the landlord conld recover/* 
His Lordship laid it down as clear law, that if 
a tenant inclosed part of a waste, and is in posses- 
sion thereof so long as to acquire a possessory 
right to it, such inclosure does not belong to the 
landlord. This decision, however, does not seem 
to have been approved in subsequent cases; and 
in Doe d. Lewis v. Hees,* it was distinctly held, 
that if a tenant make an encroachment adjoining 
to the farm he rents, this encroachment will be 
for the benefit of his landlord, unless it appear 
clearly, from some act done at the time, that the 
tenant intended to make the encroachment for 
his own benefit, and not to hold it as he held the 
farm. The same point was ruled the same way 
in Doe d. Dunraven v. WiUiams^'f by Mr. Justice 
Coleridge ; and it may now be considered as set- 
itled that every inclosure made by a tenant adjoin- 
ing his farm is primii facie presumed to be made 
!by him for the benefit of his landlord. In the 
case of Doe d. Lloyd v. JoTies^X Alderson^ B., went 
so far as to call it a presumption of law, that a 
itenant making inclosures makes them for the 
benefit of his landlord. 

• 6 Car. 8c P. 6lO. t 7 Car. & P. 332. 

X L. J. R. 1847, Ezch. 61. 
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CHAPTER VIII. 

OF THB BYIDBNOE IN CLAIMS BEFORE THE TALUBB 
OB ASSISTANT COMNI8SIONBB. 

In these inquiries it is often a question of great 
nicety, whether there is any lord of the manor 
entitled to his veto upon the inclosure, or to his 
allotment in lieu of rights and soil. In many 
instances manors have lost their manorial cha- 
racter by desuetude ; the soil of the waste has 
been an unproductive property, and no care has 
been taken to perpetuate by occasional exercise 
a lord's expensive and unprofitable rights. Upon 
an inclosure, however, all these things become 
valuable, and the inclosure commissioners will 
have many claims brought before them in which 
there has been but little modern user. 

The ordinary proof of the waste being subject 
to manorial rights will be the production of the 
Court Rolls. But where these exist in regular 
form there will probably be no dispute upon the 
question, manor or no manor. 

Reputation alone is however prim& facie proof 
of the existence of a manor ; and Abbotty L. C. J., 
observed, in Steele v. Prickelt^* that a great num- 

• 2 Stark. 467. 
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ber of manors rest u|)on no other evidence than 
reputation. 

If a manor has formerly existed as a legal 
manor, but has since become only a reputed 
manor, any prescriptive right which it once had 
will still belong to it, though other manorial 
rights may be gone and severed from it. It is 
not necessary to prove it a continuing manor for 
all purposes.* Proof of a court held thirty-five 
years ago, with some instances of the appoint- 
ment of gamekeepers, were held prim& facie to 
establish the title of the person claiming to be 
lord to eject an encroacher who had built upon 
the waste.*!- 

An owner of the soil sufficiently answers the 
description of lord of the manor to take an allot- 
ment under an inclosure act, although the manor 
be to other purposes extinct. J 

It would appear from these cases, that where 
a documentary title to the manor can be made, 
very scanty exercise of the right will support 
a claim to allotment in lieu of soil. 

Reputation of the existence of the manor, and 
documentary proof that the manor was conveyed 
to the claimant or his predecessors in title, should 
if possible be made the basis of the proof in favour 
of a disputed claim to a lord's allotdftts. Ap- 

* Soane v. Ireland, 10 East, 261. 

t Doe d. Beck v. Heakin, 6 A. & £. 498. 

X Smith V. Smith, 2 Price, 101. 



BYIDBNCE. 8& 

pointments of gamekeepers, catting of timber, 
digging for minerals, holding of courts, and any 
similar acts of authority, will give great weight to 
the evidence of title ; although, looking at the 
case o{ Steele v. Prickett^^ where there was not the 
slightest vestige of the existence of any manorial 
right whatever, it is difficult to say that proof of 
the actual exercise of manorial rights is in all 
cases necessary to establish a claim to allotment 
in respect of them. 

The inclosure commissioners have no power to 
try titles to manors as between adverse claimants. 
Their investigation of the lord's title will only 
be to ascertain whether the thing claimed — the 
lordship — exists, not to decide to whom it should 
belong. 

Every claim made under the Inclosure Act to 
a right of common, must be stated in writing.f 
As the words of the claim will be followed by 
the valuer and the commissioner, and will, in 
case of further appeal, ultimately become the 
terms of the feigned issue, it is essential that 
such claim should be correctly worded, so as to 
show a legal right of common. 

If it be intended to rely upon the provisions of 
the limitation clause of the Inclosure Commission 
Act, or of the statute 2 & 3 Will. 4, c. 71, the 
claim should be so laid ; for it has been held 

• 2 Stark. 467. t Sect. 4?. 
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that the Limitation Act must be specially 
pleaded.* 

It is at the option of the claimant whether he 
will rely upon his useri and rest his claim upon 
the limitation acts, or whether he will prove his 
custom, prescription, or grant, as at common 
law. 

The enactments applicable to the former line 
of proof are as follow, and if they be relied upon, 
their requisitions must be strictly fulfilled. Stat. 
2 & 3 Will. 4, c. 71, s. 1, after reciting that the 
expression '' time immemorial, or time whereof 
the memory of man runneth not to the contrary,^ 
was, by the law of England, in many cases con- 
sidered to include and denote the whole period 
of time from the reign of King Richard the First, 
whereby the title to matters that have been long 
enjoyed was sometimes defeated, by showing the 
commencement of such enjoyment, which was in 
many cases productive of inconvenience and in- 
justice, enacts, ''That no claim or grant to any 
right of common, or other profit or benefit to be 
taken and enjoyed from or upon any land of the 
king, his heirs or successors, or any land being 
parcel of the duchy of Lancaster, or of the duchy 
of Cornwall, or of any ecclesiastical or lay persoOf 
or body corporate, except such matters and such 

• Welcome v. Upton, 5 M. & W. 398 ; 7 D. P. C. 475 ; 
Reg. V, Westmark, 2 M. & R. 305; Lord Stamford r. 
Dunbar, 16 L. J. R., N. S., C. P., 183. 
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tLings as are herein specially provided for, and 
except titbeSy rents, and services, shall, where 
such profit, right, or benefit shall have been 
actually taken and enjoyed by any person claim- 
ing right thereto, without interruption, for the 
full period of thirty years, be defeated or de- 
stroyed by showing only that such right, profit, 
or benefit was first taken or enjoyed at any time 
prior to such period of thirty years; but such 
claim may be defeated in any other way by which 
the same is now liable to be defeated : and when 
such right, profit, or benefit shall have been so 
taken and enjoyed as aforesaid, for the full period 
of sixty years, the right thereto shall be deemed 
absolute and indefeasible, unless it shall appear 
that the same was taken and enjoyed by some 
consent or agreement expressly made or given 
for that purpose by deed or writing."*' 

In Richards y.Fry,* the Court of Queen's Bench 
held that the correct mode of pleading a thirty 
years' enjoyment was to follow the words in sec- 
tion 4, and allege a user for thirty years next 
before the commencement of the suit. Where 
therefore this statute is relied upon, the claims 
before the valuer should be made in this form ; 
but the words '* next before the commencement, 
&c.," will be construed to be exclusive of the time 
during which any disability may exist, if such 

• 7 A. & E. 698. 



88 EYIDBHCB. 

disability shoald be relied upon by the objector, 
and notice given.* 

By the seventh section, the time during which 
any disability exists, ex. gr., infancy, non compos 
mentis, coverture, or tenancy for life, or during 
which any action 'shall have been pending and 
diligently prosecuted, until abated by the death 
of any party thereto, may be excluded in the 
computation of the aforesaid periods, except only 
where the claim is declared to be absolute. 

In the case of Clayton v. Corhy;\ decided under 
this section, there were two pleas, one stating the 
enjoyment of a right to dig clay for making 
bricks for sixty years, the other for thirty years. 
To the first plea the plaintiff replied, denying the 
enjoyment. To the second he replied, setting out 
that before the thirty years Sir W. Clayton was 
made tenant for life,.and that he continued tenant 
for life during twenty-seven of the thirty years. 
The defendant rejoined, denying that the life 
estate continued during any part of the thirty 
years mentioned in the plea. The evidence 
showed an enjoyment for twenty-five years be- 
fore the life estate, during its continuance, for 
six years after it, and up to the commencement 
of the action. It was held that the second plea 
was proved ; and that, if the plaintiff chooses to 
reply and set up a tenancy for life, he excludes 

* Clayton v. Corhy, 3 Q. B. R.821. 
t 3 Q. B; R. 827. 
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the time of that tenancy and drives the defendant 
to show thirty years' enjoyment, either wholly 
before the tenancy for life if it be still subsisting, 
or partly before and partly after if it be ended. 

If there had been interruption during the te- 
nancy for life, and the owner of the soil chooses 
to avail himself of that resistance, he may traverse 
the enjoyment as of right for thirty years and show 
the interruption. The claimant will not then be 
allowed to give the tenancy for life in evidence, 
in order to avoid the effect of the interruption.* 

Unity of possession creates a cessation, although 
not an interruption, of the enjoyment as of right, 
and the period during which it has continued 
will be deducted from the period of enjoyment 
as of right which is required by the statute, and 
this without the fact being especially replied.f 

By section 64 of the Inclosure Act it is pro- 
vided, that where any claim shall be made 
to any right of common or other right which 
could not be sustained in law, but proof shall be 
made that enjoyment has been had under the 
right so claimed for sixty years or upwards, it 
shall be lawful for the valuer or commissioner to 
allow such claims in the same manner as if the 
right had been legally sustainable. 

It would appear from this section to have been 

* Clayton v. Corby, ubi sup, 

t Clay V. Shackeray, 2 M. & Rob. 244 j Onley v. Gar- 
diner, 4 M. & W. 496. 
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the intention of the legislature to legitimize every 
user of sixty years, and to give every man a right 
to do upon a common what for sixty years he had 
done. Whether these words will avail to carry 
out this intention may, as I have before remark- 
ed, perhaps still be questioned. 

In proving enjoyment under these acts, short 
intervals of desuetude will not be considered as 
interruptions of the user. 

In construing the statute of Will. 4^ it has been 
held that the words *' without interruption" are 
not equivalent to "without intermission,^' for there 
must be an interval in the enjoyment of all such 
rights ; and it must be a question for the jury in 
each case, whether the right was substantially 
enjoyed for the requisite period. Where actual 
enjoyment is shown before and after the period 
of intermission, it may be inferred from that evi- 
dence that the right continued during the whole 
time.* 

In the same case '^ interruption ^^ is defined by 
Patteson^ J., as meaning " an obstruction by the 
act of some other person than the claimant, not a 
cessation by him of his own accord f^ and the 
same learned judge added, " How many times 
the right has been exercised is not the material 
question, if the jury are satisfied that the claim- 
ant exercised it as often as he chose. It is 
suggested that the argument for the plaintiff 

• Cart V. Foster, 3 Q. B. R. 587. 
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might apply equally if there were a cesser for 
seven years. I aiQ not prepared to say that it 
would not : it might be that, under the circum- 
stances^ the party had no occasion to use the right. 
The question would always be for the jury ."^ 

If the common-law line of proof be adopted, it 
will be often useful to be able to determine whe- 
ther the right claimed is appendant or appurtenant. 

The right may depend upon custom or upon 
prescription. The distinction between these two 
has been already sufficiently pointed out. This 
distinction, however, operates in a very important 
manner upon the evidence. To prove a custom, 
evidence of reputation is admissible ; to prove a 
prescription, it is not. 

Reputation and traditionary declarations must 
be supported by evidence of exercise of the right 
claimed. They must also be of a public nature, 
*' because, '* said Lord Kenyan in Weekei v. 
Sparke,* '^all mankind being interested' in the 
subject, it is to be presumed that they will be con- 
versant with and discourse together about it, which 
cannot apply to private prescription."f They 
must be also derived from persons likely to know 
the facts ; must be general as to the whole custom, 
and not confined to particular places ; and must 
have been made under such circumstances that 
no suspicion could exist that the minds of the 
speakers were biassed. Especially there must 

• 1 M. & S. 679. t 14 East, 327, n. 
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have been no dispute pending as to the matter at 
the time of such declarations."* 

The entry by homage on the court rolli- is 
evidence to prove a custom within the manor, 
although there be no evidence of the exercise of 
that custom in any particular instance : for it is 
the solemn opinion of the homage, delivered upon 
oath, upon being convened to inquire into the 
point, and founded on all the information which 
tradition and personal observation can give them.j; 

It is a general rule that acts done on one part 
of a waste may be given in evidence to show the 
usage on another part of the same waste.§ 

But the custom of one manor or district is not 
admissible to prove the existence of the same 
custom in another.|| 

We have already seen, that it is not only neces- 
sary that the existence of the custom should be 
established by evidence, but also that the custom 
itself should be reasonable, certain, compulsory, 
and consistent. 

The usual evidence, however, by which rights 
of common, whether customary or prescriptive, 
will be proved, will be that of usage ; and "usage, 

• B. N. P. 295. 

t As to the admissibility and effect of entries on the 
ancient rolls of a manor, see Doe d, Kinglake v. Beviss, 18 
L. J. R. 129, C. P. 

t 6 T. R. 26. 

§ Bryan d. Child v. Winwood, 1 Taunt. 208. 

II 2 M. & S. 92. 
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though it be not ancient, which is admissible and 
unopposed by opposite evidence, is usually con- 
clusive." ^ Acts of usage within the knowledge 
and experience of living witnesses are the most 
obvious proofs of the existence of the right 
claimed. Where, however, such usage has been 
scanty, recourse must be had to old individuals, 
ancient writings, and other depositories of repu- 
tation. 

When the right claimed is for common appur- 
tenant, ancient writings and parchments, contain- 
ing grants of commonable rights, are often made 
available. They will be properly received in 
evidence if drawn from a proper custody. The 
proper custody is the custody of the person in 
whose hands the document would naturally or 
probably have been, provided it were what it pur- 
ports to be. Documents brought from the British 
Museum, the Bodleian Library, and other public 
repositories, have often been refused by the 
Courts, in the absence of proof that they were 
originally deposited there by the parties to whom 
their custody naturally belonged.-|* 

The extent of the right claimed must be mea* 
sured by the capacity of the ancient inclosures in 
respect of which the right is claimed to winter 
commonable beasts, unless indeed the 54th section 
of the act of 8 & 9 Vict. c. 118, should be held 

* JR. v. Hoyte, 6 T. R. 430. 

t Swinnerton v. Marq, of Stafford, 3 Taunt. 91. 
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to convert a practice of surcharging continned for 
sixty years into a right.* 

In cases where rights of common in gross occur 
upon wastes whereon other commoners have rights 
limited by levancy and couchancy, it is submitted 
that the proper course of admeasurement will be, 
to take the total number of cattle that the old 
inclosures giving rights of common will winter, 
and adding thereunto the number conferred by 
the right in gross to allot proportionably. For in 
the numerous instances in which the waste is in- 
capable of carrying the whole of the cattle which 
have rights upon it, it would be manifest injustice 
to allot to the commoner in gross a proportion 
sufficient to maintain his total number of cattle. 

As to the competency of witnesses^ the general 
rule was, that if the issue were on a customary 
right of common, by the establishment of which 
the witness would be benefited, he would be in- 
competent ; but that when he gave evidence to 
establish the private prescription of another he 
was competent.^- Thus, if the issue be on a right 
of common which depends on a custom pervading 
the whole manor, the evidence of the commoner, 
according to the old law, would have been inad- 

* No case has yet been decided upon the construction of 
this section of the act ; but (so far as my experience informs 
me) the assistant-commissioners have hitherto held that a 
right claimed under it must be a legaland a limited right. 

t 1 T. R. 302 ; 3 T. R. 32 J Doe d. Pye v. Bramwell, 3 
Q. B. R. 309. 
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missiUe, because, as tbe right depends on the 
eustom, the record in that action would be eyi- 
deuce in another action brought by that very 
witness to try. the same right.* Bat the same 
reason does not apply where common is claimed 
by prescription^ in right of a particular estate ; 
for if A. has a prescriptire right «of common be- 
longing to his estate, it does not follow that B., 
who has also an estate on the same mauor, has 
the same right : and the judgment for A. would 
not be evidence for B.f 

Recent alterations in the law hare, however^ 
greatly decreased the importance of the learning 
as to witnesses' incompetency by reason of interest. 

By the statute of 6 & 7 Vict. c. 85, commonly 
called Lord Denman's Act, it is enacted, *^ That 
no person offered as a witness shall hereafter be 
excluded, by reason of incapacity from crime or 
interest, from giving evidence, either in person or 
by deposition according to the practice of the 
Court, on the trial of any issue joined, or of any 
matter or question, or on any inquiry arising in 
any suit, action, or proceeding, civil or criminal, 
in any Court, or before any judge, jury, sheriff, 
coroner, magistrate, officer, or person having by 
law or by consent of parties authority to hear, 
receive, and examine evidence, but that every 
person so offered may and shall be admitted to 
give evidence on oath, or solemn affirmation in 

• 1 T. R. 302. t Per BuUer, J., 1 T. R. 303. 
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those cases wherein affirmation is by law receiv- 
able, notwithstanding that such person may or 
shall have an interest in the matter in question, 
or in the event of the trial of any issue, matter, 
question, or injury, or of the suit, action, or pro- 
ceeding in which he is offered as a witness, and 
notwithstanding that such person offered as a 
witness may have been previously convicted of 
any crime or offence ; provided that this act shall 
not render competent any party to any suit, action, 
or proceeding individually named in the record, 
or any lessor of the plaintiff, or tenant of premises 
sought to be recovered in ejectment, or the land- 
lord or other person in whose right any defendant 
in replevin may make cognizance, or any person 
in whose immediate and individual behalf any ac- 
tion may be brought and defended, either wholly 
or in part." 

The evidence to rebut a claim of right of com- 
mon will of course depend upon the counter claim 
to be set up. 

Thus, if the lord or the owner of the soil claim 
an absolute property in himself, he may show that 
the land has been inclosed for twenty years,* or 
that he has done some act of approvement, leav- 
ing sufficient common for the commoners ; or that 
there is a custom to erect houses on the waste, to 
the exclusion of the commoners, and that he has 

* Creach v. Wilmot, 2 Taunt. 1 60 ; Hatoke v. Baron, 2 
Taunt. 156 ; Tapley v. JVainwright, 5 B. & Adol. 395. 
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acted on soch cnstom; or that he has, with 
consent of the homage, and according to the cos- 
torn of the manor, granted strips of land, being 
the land over which common is claimed, for the 
purposes of building ; or that the waste has been 
inclosed under an Inclosure Act ; or, in cases of 
claim of common for cause of vicinage,* that the 
lord of either waste has inclosed some part of his 
waste ;t or that the claimant or those under whom 
he claims has released the whole or some part of 
his right of common.); 

For these purposes, the lord may show the cus- 
toms he relies upon by old deeds and aged wit- 
nesses: he may prove from old grants, deeds,- 
leases, &c., that he and his ancestors have dealt 
with the land as their own soil and freehold^ un- 
encumbered by the right claimed : he may produce 
an examined copy of the Inclosure Act, and the 
award made in pursuance of it, where posses- 
sion has not been bad for twenty years, under the 
awards ; or he may produce a release as to a por- 

* Since the sheets in which the cases of Jones v. BMn^ 
Pritchard v. Powell, and Clarke v. Tinker, were quoted, with 
references to the Law Journal Reports, passed through the 
press, the same cases have heen reported, together with the 
case of Jones v. Robin (in error), in 10 Q. B. R. 581 to 640. 
Bat so far as the right of common, pur cause de vicinage, 
is concerned, the reports do not materially vary, and the 
judgment in error amrms the judgment of the court below. 
See ante, p. 26. 

t Harding v. Brooks, 3 Keb. 24. 

X Rotherham v. Gre«ii, Noy, Rep. 67. 

§ Clarkson v. JVoodhotue, 5 T. R. 412, n. 

P 
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tion of the land over which commoD is claimed.''^ 
Evidence that the cattle of .a former tenant of the 
premises in respect of which the right is claimed 
have been impounded, will be material evidence to 
negative the right ;f or if the claim be in respect 
of an ancient house, it will be a good answer to 
prove that the house was erected within twenty 
years, and not upon the site of a former house4 
It may also be shown, under the 52nd sect, of the 
General Indosure Act, that the land in respect of 
which the right is claimed was an encroachment 
upon the common. 

Owners of common fields may also show a cus- 
tom to inclose, which, as it is a custom affecting 
many, may be shown by reputation, from old 
deeds and writings, and by aged persons, or tra- 
ditional declarations.^ 

We have seen that a right of common may be 
extinguished by unity of possession, and that, 
after such extinction, the right will not revive by 
a grant of the same land with common appurte- 
nant, &c. It will be otherwise, however, if the 
claimant shall prove a grant of all commons tued 
therewith. II 

It must be remembered, however, that where 
the claim has been mad^ under the Limitation 

* Rotherham v. Green, Noy, Rep. 67. 
t 1 Esp. 469. 

X Dunstan v. Tresider, 6 T. R. 2. 
§ How V. Strode, 2 WUs. 269. 
II 1 Taunt. 205 ; 3 Taunt. 24. 
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Aet, no eyidence proving the commencement of a 
prescriptive or customary right of common will 
be effectual after a user of thirty years, unless 
some disability shall have existed during a part or 
the whole of such thirty years ; in which case, the 
period covered by the disability shall be excluded 
from the computation. Where the user has ex- 
isted for sixty years, the right is absolute and 
indefeasible, unless it shall be proved that the 
user was had by some consent or agreement, ex- 
pressly made or given for that purpose by deed or 
writing.* 

Where it is intended to rely upon any circum- 
stance excepting the case from the operation of 
the Limitation Act, notice of the point so relied 
upon must be given to the party so claiming. 

• Stat. 2 & 3 W. 4, c. 71, 88. 1, 7. 
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CHAPTER IX. 

OF THB JURISDICTION OF THE INOLOSURB COMMIS- 
SIONERS IN MATTERS FOREIGN TO THE INCLOSDRE 
OF COMMONS. 

Sect. I. Exchanges, — II. Partition, — III. Division of 
Intermiwed Lands, — lY. Drainage Rent'Charges, 

The Inclosure Commission, beyond its jurisdic- 
tion over waste lands, has very extensive powers 
to carry out exchanges, and partitions of lands not 
subject to be inclosed, nor in any way connected 
with the objects of inclosure. These powers, as 
they become more knbwn, are more constantly 
called into exercise ; and they are of no small 
benefit to landowners, since by their aid any two 
can, at very trifling expense, correct any irregu- 
larity in the boundary of their respective estates, 
or even exchange entire estates. 



SECTION I. 
Exchanges. 

The difficulties in effecting exchanges of lands 
were always great and very often insurmountable. 
The expense of the investigation of two titles 
was usually sufficient to deter parties from ex- 
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changiDg small angular pieces rnnning into each 
other^s estates ; even if it happened, what rarely 
does happen, that the two contiguous estates were 
in hands which had full power to convey them. 
This may, however, now be done without any risk 
or investigation of title, and with scarcely any ex- 
pense^ by the simple process of attaching to the 
lands exchanged all the accidents of title, tenure, 
and incumbrance which formerly belonged to each 
other. The only questions requiring the decision \ 
of the commissioners are : Is the exchange bene- I 
ficial to the two estates ? Are the parcels pro- j 
posed to be exchanged equal in value? When ' 
satisfied of this (either by their own inquiry or by 
a valuation from some valuer, in whose judgment 
and integrity the commissioners have confidence) 
the commission authorizes the exchange, and the 
one parcel immediately, for all purposes, takes the 
place of the other. So that if the title of either 
be thereafter found faulty, the person who may 
recover will have not the piece of land with the 
faulty title, but the piece which the commissioners 
had put in its place, and clothed with all its 
liabilities. 

The first enactment conferring these powers is 
sect. 147 of the original Inclosure Act, 8 & 9 Vict, 
c. 118, which provides that any persons, who are 
interested in lands to the extent mentioned in the 
16th sect, of that Act, and who desire to effect an 
exchange of lands, may apply in writing to the 
Inclosure Commissioners ; that the commissioners 
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shall direct inqairies whether the proposed ex- 
change woald be beneficial, and whether thje 
terms are just; that if the commissioners are 
of opinion that the exchange would be beneficial^ 
and that the terms are just, thej shall frame aad 
confirm an order of exchange, with a map of the 
lands given and taken in exchange. 
i Sects. 160 and 161 provide that certain notices 
• shall be given ; that the order of exchange shall 
not be confirmed nntil three months after the 
notice ; and that if any pei*son, entitled to any 
estate in or charge upon either of the lands pro- 
posed to be exchanged, gives the commissioners 
notice of his dissent, the commissioners shall not 
confirm the order while the' dissent continues. 
The commissioners have power to give a certi- 
ficate for expenses, upon which certificate two 
justices will issue a distress warrant. 

As these provisions did not extend to make the 
lands exchange their tenures as well as their 
titles and liabilities, copyhold and customary 
lands were excluded from the benefit of the com- 
missioners^ jurisdiction. The first Amendment 
Act, 9 & 10 Vict. c. 70^ sect. 9, rectifies this 
omission, requiring however the consent of the 
lord of the manor; and the same Act, sect. 11, 
gives the commissioners power to exchange any 
undivided share in any land, or any cattle-gate 
or other gate, or any right of common defined by 
numbers or stints. 

The second Amendment Act^ 11 & 12 Vict« c. 
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112, enables the commissioners, with the consent 
of the lord and of the parties, to enfranchise copy- 
hold and customary lands by their order of ex- 
change, and to declare that the same shall be held 
as of freehold tenure. 

The same Amendment Act empowers the com- 
missioners to reserve the right to minerals in the 
land exchanged. 

iThe fourth Amendment Act, 12 k 13 Vict, 
c. 83, s. 11, provides, that persons interested 
in several subject-matters of exchange, held 
under separate titles, or subject to separate 
charges, may effect exchanges of those subject- 
matters. 

The 7th sect, extends all the provisions relating 
to exchanges, to all rights of common, rights of 
fishing, manorial and other rights, and all ease- 
ments over any land ; and all quit rents, chief 
rents, tithes, and rent-charges ; and, which is a 
very important extension, ehables the commission- 
ers to exchange all these, not only for other rights 
or easements of a similar nature, but for any 
rights whether of a like or different nature, or 
for land. 

Thus the powers of the commission have been 
fr6m time to time extended to comprise all the 
cases omitted from the contemplation of the 
original statute. Land, and all things of the 
nature of land, may now be exchanged as freely 
and as easily as a piece of merchandise. 



It must be remembered, however, that the j 
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' powers of the commission are limited to the ex- 
] changing parcels of e^ual value. ThSj cannot 
I i rotfr6*fl«ratiy'feicfiange wherein an inadequacy 
in the value of one of the parcels is made up by a 
money payment. 

A form of the order of exchange is printed in 
the Appendix. 






SECTION IL 
Partition. 

Parceners, writes Littleton^* are of two sorts ; 
to wit, parceners according to the course of the 
common law, and parceners according to the 
custom. Parceners after the course of the com- 
mon law are where a man or woman, seised of 
certain lands or tenements in fee simple or in 
tail, hath no issue but daughters and dieth, and 
the tenements descend to the issue, and the 
daughters enter into the lands or tenements so 
descended to them ; then they are called par- 
ceners, and be but one heir to their ancestor. 
And they are called parceners, because, by the 
writ which is called breve de participatione 
faciend&, the law will constrain them that parti- 
tion shall be made among them. 

Lord Coke, in his commentary upon this sec- 
tion, enumerates several inheritances that shall 
not be divided between coparceners. Reasonable 

• Sect. 241. 
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estovers appendant to a freehold are so entire^ 
that they shall not be divided between copar- 
ceners. So also are homage and fealtj, a piscary 
uncertain, or a common sans nombre ; for that 
would be a charge to the tenant of the soil.* 

Partition, however, is not confined to those 
who come within Littleton's definition : it is of 
common right between parceners, joint-tenants, 
and tenants in common. But it could not be 
compelled, except between parceners, before the 
statutes 31 H. 8, c. 1, s. 2, and 32 H. 8, c. 32, s. 1. 

The process of partition at law was found so 
difficult, inasmuch as the plaintiff must prove his 
title as he declares, and also the titles of the 
defendants, and judgment is given for partition 
according to the respective titles so proved, that 
the Courts of Equity interfered as early as the 
time of Elizabeth, and granted relief by issuing 
a commission of partition. And it has been said 
that a decree for a partition is a matter of right, 
and that there is no instance of not succeeding in 
it, but where no proof is adduced of title in the 
plaintiff.f 

Whatever is capable of division may be the 
subject of partition. But partition in equity 
proceeds upon conveyances to be executed by 
the parties ; and if the parties be not competent 
to execute the conveyances, the partition cannot 
be effectuated. If, therefore, the defendants in 

• Co. Lit. 164 6. t Parker y. Gerard, Amh.2S6, 1 V.&B.554. 

f3 
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a suit for partition be infants cestuis qne trust, 
the conveyance is respited until they attain 
twenty-one. 

Not only lands are subject to partition, manors 
with every right of the lord» and even the waste, 
may be divided. In one case the property, 
which was situated in the north of England, 
consisted of cattle-gates, and of certain other 
rights of very peculiar nature ; and a partition 
was decreed in very minute fractions, according 
to the rights of the cattle-gates. 

A power of sale, or a power of exchange, does 
not, it seems, warrant a partition. 

On a partition every part of the estate need 
not be divided. If there be three houses, it 
would not be right to divide every house, for 
that would be to spoil them ; but some recom- 
pense is to be made, either by a sum of money, 
or rent for owelty of partition, to those who have 
the houses of least value, as it was in the civil 
law. If, however, there be but one house, there 
may be a decree for the partition of the same, 
though highly inconvenient; and when excep- 
tions were taken to the report of the commis- 
sioners for the partition of a house among joint- 
tenants, one party complaining that she could 
not get to her division except up stairs, which 
stairs were allotted to another person, the Chan- 
cellor would not interfere; and where the bill 
was for a partition of a cold bath, it was decreed. 
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So it is if there be bat one mill or an advowsoD 
to be divided ; but it is different where there are 
other lands which make up the share. A par- 
tition was decreed between tenants in common of 
a waste, though great inconvenience might ensue, 
as the want of pasture, shade, &c. 

It is no objection to a partition that other per- 
sons may come in esse and be entitled ; otherwise, 
in every case where there is a settled estate with 
remainders to persons who may come in esse, 
there never could be a partition. 

An infant tenant in common, or joint-tenant, 
may file a bill for a partition ; or such bill may 
be filed against him, and it will be decreed ; but 
the conveyance will be respited until the infant is 
of age. If a contingent remainder, not capable 
of being barred or destroyed, is limited to a per- 
son not in being, the conveyance must be de- 
layed until such person shall come in being, or 
until the contingency shall be determined ; in 
either case a supplemental bill would be neces- 
sary to carry the decree into execution. An exe- 
cutory devise may occasion a similar embarrass- 
metkt. 

A bill for a partition may be sustained on be- 
half of a joint-tenant of a lease for years ; nor, in 
such case, is the reversioner a necessary party. 
And a bill for a partition of tithes will lie, but 
the Court has no jurisdiction to grant a commis- 
sion of partition between tenants in common of a 
copyhold ; the statutes relative to partition not 



r 



108 PARTITION. 

applying to copybolds. It is the same as to 
joint-tenants of a copyhold, and also as to par- 
ceners; and, on the same ground, an agreement 
to divide copyhold lands will not operate as a 
partition, nor can be enforced, it being without 
the lord's privity.* 

By the 41 G. 3, c. 109, s. 16, it is enacted, that 
it shall be lawful for the commissioners in In- 
closure Acts, upon the request in writing of any 
joint-tenant, coparceners, or tenants in common, 
or any or either of them ; or of the husbands, 
guardians, committees, or attorneys of such as 
are under coverture, minors, lunatics, or under 
any other incapacity, or absent beyond sea ; to 
make partition and division of the estates and 
allotments to such of the said owners or pro- 
prietors who shall be entitled to the same as 
joint-tenants, coparceners, or tenants in common ; 
and to allot the same accordingly in severalty. 

The Act 8 & 9 Vict. c. 118, contained a similar 
provision, but the jurisdiction was confined to 
cases where the lands were lands to be inclosed 
under the authority of that Act. 

By the Amendment Act, 11 & 12 Vict. c. 99, s. 
13, it is recited, that it is expedient that the provi- 
sions of all the Inclosure Commission Acts shall 
extend to partition, and enacted, that upon the 
application in writing of the persons interested, 
according to the definition contained in s. 16 of 
the original Act, in the several undivided parts or 

• I Mad. Ch. Prac. 326. 
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shares of any land not subject to be inclosed, the 
commissioners may frame and confirm an order 
of partition ; and the allotments shall bear the 
title and liabilities which the undivided shares 
bore before the partition. 

The same section of the subsequent Amend- 
ment Act (12 & 13 Vict. c. 83, s. 7), which ex- 
tends the power of exchanging to incorporeal 
rights, gives an equal extension to the power of 
partition. 

It will be seen, therefore, that the jurisdiction 
of the commission, in cases of partition, is in 
some respects more ample than that exercised by 
the Court of Chancery; since the commission 
can perfect a partition while the parties are 
under disabilities, or where the lands to be divided 
are copyholds — subject, however, to the proviso 
in case of dissent of any party interested. 

The commission, however, has no compulsory 
power. The commissioners can only inquire 
whether a proposed partition would be beneficial 
and just; and if they think the partition pro- 
posed beneficial, just, and equal in value, they 
may give it validity : they have no power to 
make a division not consented to by all parties 
interested. 

It will probably be considered that these Acts 
give no powers to the commission to divide things 
not previously divisible at common law or by 
statute. 
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shall direct inquiries whether the proposed ex- 
change would be beneficial, and whether the 
terms are just; that if the commissioners are 
of opinion that the exchange would be beneficial^ 
and that the terms are just, they shallJrame and 
confirm an order of ^cchange, with a map of the 
lands given and taken in exchange. 

I Sects. 150 and 151 provide that certain notices 
shall be given ; that the order of exchange shall 
not be confirmed until three months after the 
notice ; and that if any pei*son, entitled to any 
estate in or charge upon either of the lands pro- 
posed to be exchanged, gives the commissicmers 

> notice of his dissent, the commissioners shall not 
confirm the order while the* dissent continues. 
The commissioners have power to give a certi- 
ficate for expenses, upon which certificate two 
justices will issue a distress warrant. 

As these provisions did not extend to make the 
lands exchange their tenures as well as their 
titles and liabilities, copyhold and customary 
lands were excluded from the benefit of ihe com- 
missioners^ jurisdiction. The first Amendment 
Act, 9 & 10 Vict. c. 70, sect. 9, rectifies this 
omission, requiring however the consent of the 
lord of the manor; and the same Act, sect. 11, 
gives the commissioners power to exchange any 
undivided share in any land, or any cattle-gate 
or other gate, or any right of common defined by 
numbers or stints. 

The second Amendment Act| 11 & 12 Vict* c. 
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1152, enables the commissioners, with the consent 
of the lord and of the parties, to enfranchise copy- 
hold and customary lands by their order of ez- 
chatigey and to declare that the same shall be held 
as of freehold tenure. 

The same Amendment Act empowers the com- 
missioners to reserve the right to minerals in the 
land exchanged. 

^The fourth Amendment Act, 12 & 13 Vict, 
c. 83, s. 11, provides, that persons interested 
in several subject-matters of exchange, held 
under separate titles, or subject to separate 
charges, may effect exchanges of those subject- 
matters. 

The 7th sect, extends all the provisions relating 
to exchanges, to all rights of common, rights of 
fishing, manorial and other rights, and all ease- 
ments over any land ; and all quit rents, chief 
rents, tithes, and rent-charges ; and, which is a 
very iitiportant extension, etiables the commission- 
ers to exchange all these, not only for other rights 
or easements of a similar nature, but for any 
rights whether of a like or different nature, or 
for land. 

Thus the powers of the commission have been 
fr6m time to time extended to comprise all the 
cases omitted from the contemplation of the 
original statute. Land, and all things of the 
nature of land, may now be exchanged as freely 
and as easily as a piece of merchandise. 

It must be remembered, howeveri that the 
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powers of the commission are limited to the ez- 

] changing parcels of e^ual value. Thly cannot 

/ I firth uH*ir'Sfly^6ichange wherein an inadequacy 

I in the value of one of the parcels is made up by a 

I money payment. 

A form of the order of exchange is printed in 
the Appendix. 



SECTION II. 
Partition. 

Parceners^ writes Littleton,''^ are of two sorts ; 
to wity parceners according to the course of the 
common law, aud parceners according to the 
custom. Parceners after the course of the com- 
mon law are where a man or woman, seised of 
certain lands or tenements in fee simple or in 
tail, hath no issue but daughters and dieth, and 
the tenements descend to the issue, and the 
daughters enter into the lands or tenements so 
descended to them ; then they are called par- 
ceners, and be but one heir to their ancestor. 
And they are called parceners, because, by the 
writ which is called breve de participatione 
faciend&, the law will constrain them that parti- 
tion shall be made among them. 

Lord Coke, in his commentary upon this sec- 
tion, enumerates several inheritances that shall 
not be divided between coparceners. Reasonable 

• Sect. 241. 
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estovers appendant to a freehold are so entire, 
that they shall not be divided between copar- 
ceners. So also are homage and fealty, a piscary 
uncertain, or a common sans nombre ; for that 
would be a charge to the tenant of the soil.* 

Partition, however, is not confined to those 
who cotne within Littleton's definition : it is of 
common right between parceners, joint^tenants, 
and tenants in common. But it could not be 
compelled, except between parceners, before the 
statutes 31 H. 8, c. 1, s. 2, and 32 H. 8, c. 32, s. 1. 

The process of partition at law was found so 
diflScult, inasmuch as the plaintiff must prove his 
title as he declares, and also the titles of the 
defendants, and judgment is given for partition 
according to the respective titles so proved, that 
the Courts of Equity interfered as early as the 
time of Elizabeth, and granted relief by issuing 
a commission of partition. And it has been said 
that a decree for a partition is a matter of right, 
and that there is no instance of not succeeding in 
it, but where no proof is adduced of title in the 
plain tiff.+ 

Whatever is capable of division may be the 
subject of partition. But partition in equity 
proceeds upon conveyances to be executed by 
the parties ; and if the parties be not competent 
to execute the conveyances, the partition cannot 
be effectuated. If, therefore, the defendants in 

• Co. lit. 1 64 6. t Parher v. Gerard, Amb. 236, 1 V.& B.554. 

f3 
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a suit for partition be in&nts cestuis que trust, 
the conveyance is respited until tbey attain 
twenty-one. 

Not only lands are subject to partition, manors 
with every right of the lord, and even the waste, 
may be divided. In one case the property, 
which was situated in the north of England, 
consisted of cattle-^gates, and of certain other 
rights of very peculiar nature ; and a partition 
was decreed in very minute fractions, according 
to the rights of the cattle-gates. 

A power of sale, or a power of exchange, does 
not, it seems, warrant a partition. 

On a partition every part of the estate need 
not be divided. If there be three houses, it 
would not be right to divide every house, for 
that would be to spoil them ; but some recom- 
pense is to be made, either by a sum of money, 
or rent for owelty of partition, to those who have 
the houses of least value, as it was in the civil 
law. If, however, there be but one house, there 
may be a decree for the partition of the same, 
though highly inconvenient; and when excep- 
tions were taken to the report of the commis- 
sioners for the partition of a house among joint- 
tenants, one party complaining that she could 
not get to her division except up stairs, which 
stairs were allotted to another person, the Chan- 
cellor would not interfere; and where the bill 
was for a partition of a cold bath, it was decreed. 
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So it is if there be bot one mill or an advowson 
to be divided ; but it is different where there are 
other lands which make up the share. A par- 
tition was decreed between tenants in common of 
a waste, though great inconvenience might ensue, 
as the want of pasture, shade, &c. 

It is no objection to a partition that other per- 
sons may come in esse and be entitled ; otherwise, 
in every case where there is a settled estate with 
remainders to persons who may come in esse, 
there neTcr could be a partition. 

An infant tenant in common, or joint-tenant, 
may file a bill for a partition ; or such bill may 
be filed against him, and it will be decreed ; but 
the conveyance will be respited until the infant is 
of age. If a contingent remainder, not capable 
of being barred or destroyed, is limited to a per- 
son not in being, the conveyance must be de- 
layed until such person shall come in being, or 
until the contingency shall be determined; in 
either case a supplemental bill would be neces- 
sary to carry the decree into execution. An exe- 
cutory devise may occasion a similar embarrass- 
ment. 

A bill for a partition may be sustained on be- 
half of a joint-tenant of a lease for years ; nor, in 
such case, is the reversioner a necessary party. 
And a bill for a partition of tithes will lie, but 
the Court has no jurisdiction to grant a commis- 
sion of partition between tenants in common of a 
copyhold ; the statutes relative to partition not 



108 PARTITION. 

applying to copybolds. It is the same as to 
joint-tenants of a copyhold /and also as to par- 
ceners; and, on the same ground, an agreement 
to divide copyhold lands will not operate as a 
partition, nor can be enforced, it being without 
the lord's privity.* 

By the 41 G. 3, c. 109, s. 16, it is enacted, that 
it shall be lawful for the commissioners in In- 
closure Acts, upon the request in writing of any 
joint-tenant, coparceners, or tenants in common, 
or any or either of them ; or of the husbands, 
guardians, committees, or attorneys of such as 
are under coverture, minors, lunatics, or under 
any other incapacity, or absent beyond sea ; to 
make partition and division of the estates and 
allotments to such of the said owners or pro- 
prietors who shall be entitled to the same as 
joint-tenants, coparceners, or tenants in common ; 
and to allot the same accordingly in severalty. 

The Act 8 & 9 Vict. c. 118, contained a similar 
provision, but the jurisdiction was confined to 
cases where the lands were lands to be inclosed 
under the authority of that Act. 

By the Amendment Act, 11 & 12 Vict. c. 99, s. 
13, it is recited, that it is expedient that the provi- 
sions of all the Inclosure Commission Acts shall 
extend to partition, and enacted, that upon the 
application in writing of the persons interested, 
according to the definition contained in s. 16 of 
the original Act, in the several undivided parts or 

• I Mad. Gh. Prac. 326. 
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shares of any land not subject to be inclosed, the 
commissioners may frame and confirm an order 
of partition ; and the allotments shall bear the 
title and liabilities which the undivided shares 
bore before the partition. 

The same section of the subsequent Amend- 
ment Act (12 & 13 Vict. c. 83, s. 7), which ex- 
tends the power of exchanging to incorporeal 
rights, gives an equal extension to the power of 
partition. 

It will be seen, therefore, that the jurisdiction 
of the commission, in cases of partition, is in 
some respects more ample than that exercised by 
the Court of Chancery; since the commission 
can perfect a partition while the parties are 
under disabilities, or where the lands to be divided 
are copyholds — subject, however, to the proviso 
in case of dissent of any party interested. 

The commission, however, has no compulsory 
power. The commissioners can only inquire 
whether a proposed partition would be beneficial 
and just; and if they think the partition pro- 
posed beneficial, just, and equal in value, they 
may give it validity : they have no power to 
make a division not consented to by all parties 
interested. 

It will probably be considered that these Acts 
give no powers to the commission to divide things 
not previously divisible at common law or by 
statute. 
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SECTION III. 

Division of Intermixed Lands not subject to be 

Inclosed. 

By s. 148 of the original Act^ the commission 
received power to confirm a re-division of any 
intermixed lands, where the original parcels were 
SO intermixed or inconvenient^ in form or quan- 
tity, that they could not be cultivated or occupied 
to the best advantage. The proceeding in this 
is the same as in the cases of exchange and 
partition ; an order of division, with a map an- 
nexed, is framed and confirmed, upon the appli- 
cation of the parties after the specified notices 
have been given, and no dissents lodged. 

The Amendment Act, 9 & 10 Vict. c. 70, s. 6, 
very much extends this power. By this Act the 
commissioners received power (upon request of 
the parties interested) to appoint an assistant- 
commissioner to set out the boundaries of inter- 
mixed copyhold and freehold lands^or intermixed 
copyholds of different manors, or intermixed lease- 
holds for life or years, where the same have been 
held or occupied together and cannot be identified. 
In this case the assistant-commissioner makes an 
award, which is subject to all the provisions ap- 
plicable to an order of exchange.''^ 

* There are some few inetances in which arable land is 
found with all the incidents of a common fields except that 
there is no right of intercommoninff to eat the herbage. 
Such a case was recently brought before the commissioners 
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The Inclosore Commission has hitherto issued 
no form of award for this purpose : but the form 
of the order of exchange is usually adopted and 
altered to meet the circumstances of the case. 



SECTION IV. 
Drainage Rent-Charge, 

By the Act 9 & 10 Vict. c. 101, the Inclosure 
Commission were entrusted with the distribution 
of two millions, authorized by the Act to be lent 
by the Treasury out of the Consolidated Fund, 
to landowners in England and Scotland for the 
purposes of drainage. 

This money was very soon exhausted, and the 
unsuccessful applicants being numerous, and the 
policy of the Act being found beneficial, Parliar 
ment, in the last session, conferred general powers 
of borrowing money for purposes of drainage upon 
persons haying but a limited estate. 

By the '^ Private Money Drainage Act^' (12 & 
13 Vict. c. 100) the Inclosure Commissioners are 
constituted the commissioners to exercise the 
powers by which owners of lands are authorized 
to borrow or advance money to be expended in 
draining such lands* 

By this Act, after application made, notices 

from a parish in Cambridgeshire. These lands must be 
divided as intermixed, and not inclosed as commonable 
lands. 
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given, and inspection of the land by the officer of 
the commission, any person in the actual posses- 
sion or receipt of the rents or profits of any lands 
(except any tenant for life or lives, or for years 
holding under a lease or agreement for a lease on 
which a rent of not less than two-thirds of the 
clear yearly value of the premises comprised 
therein shall have been reserved, and except any 
tenant for years whatsoever holding under a lease 
or agreement for a lease for a term which shall 
not have exceeded fourteen years from the com- 
mencement thereof)* may borrow or advance 
money for drainage, and charge the same on the 
inheritance. Upon the commissioners being satis- 
fied of the due execution of the work, they grant 
a rent-charge for twenty-two years, indefeasible 
in title, and chargeable upon the land prior to all 
other charges, except tithe rent-charges, chief 
rents, and taxes. 

This is a jurisdiction so foreign to the original 
purpose of the commission, and to the scope of 
this work, that I have done little more than allude 
to its existence ; nor have I thought it necessary 
to encumber iny book with a reprint of the Act. 
Like any other provision which might have the 
effect of allowing landowners with limited estates 
to let their lands upon equitable terms, or to im- 
prove their cultivation, it must doubtless be very 
beneficial in its operation, and it is well that the 
power should be known to exist. 

• See Stat. 6 & 7 W. 4, c. 71, s. 12. 
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8 & 9 VICTORIA REGINJfi. 
CAP. CXVIII. 

An Act to facilitate the inclosure and improve- 
ment of commons and lands held in common^ 
the exchange of lands^ and the division of 
intermixed lands; to provide remedies for 
defective or incomplete executions^ and for the 
non-execution of the powers of general and 
load Inclosure Acts ; and to provide for the 
revived of such powers in certain cases.^ [Sth 
August y 1845.] 



Appointment and Removed of Commissioners. 

Whbrbas it is expedient to facilitate the in- 
closure and improvement of commons and other 

* It will be seen from the title to this Act that its pro- 
▼isions have four grand divisions : — 

First, The inclosure and improvement of wastes. 

Secondly, The exchange of lands. 

Thirdly, The division of intermixed lands. 

Foortmy^ The rectification of inclosures imperfectly 
made under local or general Inclosure Acts. 
^ It is now nearly half a century since the objects ef- 
fected by this Act have been contemplated by the legis- 
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lands now subject to rights of property which 
obstruct cultivation and the productive em- 
ployment of labour^ and to facilitate such ex- 
changes of lands^ and such divisions of lands 
intermixed or divided into inconvenient parcels 
as may be beneficial to the respective owners ; 
and it is also expedient to provide remedies for 
the defective or incomplete execution and for 
the non-execution of powers created by general 
and local Acts of Inclosure, and to authorize 
the revival of such powers in certain cases : be 
it therefore enacted by the Queen'^s most excel- 
lent Majesty, by and with the advice and con- 
sent of the Lords spiritual and temporal, and 
Commons, in this present parliament assem- 
Appoint- bled, and by the authority of the same, that it 
OMMt^ shall be lawful for one of her Majesty'^s princi- 
pal Secretaries of State to appoint any two fit 
persons to be commissioners under this Act, 
and at pleasure to remove the commissioners so 
appointed, or either of them ; and upon every 
vacancy in the office of such commissioner 
some other fit person shall be appointed to such 
office in like manner^ and the commissioners 
so to be appointed shall, with the first com- 

lature. In the year 1801 a committee of the House of 
Commons sat upon the subject, and they went so far as 
to prepare the draft of a bill. Their measure was^ how- 
ever, upon examination, found to be quite imi»^ctieable. 
A comparison of that draft with the present Act strongly 
exhibits the difficulties that were to be surmounted and 
that have been surmounted in the completion of this: 
elaborate measure. 



siooen. 
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misiMoner of her Majesty's woods, forests, land 
levenaes, works, and buildings, for the time 
being, be the commissioners for carrying this 
Act into execution ; and during any vacancy 
in the office of commissioner under this Act it 
shall be lawful for the continuing commis- 
sioners or commissioner to act as if no such 
vacancy had occurred.* 

II. And be it enacted, that the said first S''*''?"**' 
commissioner of her Majesty's woods, forests, rioner*. 
land revenues, works, and buildings for the 
time being shall be the chairman of the com- 
missioners acting in the execution of this Act ; 
and such commissioners shall be styled '^The ^^Jl^ 
Inclosure Commissioners for England and"'^''^^- 
Waies^ and shall have their office in Londim 
or Westminstery and they, or any two of them, 
may sit from time to time, as they deem expe- 
dient, as a board of commissioners for carrying 
this Act into execution ; and the commissioners To lure % 
shall cause to be made a seal of the said board, aeai. 
and shall cause to be sealed therewith all 
awards and orders made or confirmed by the 
commissioners in pursuance of this Act ; and 

* The €ommi8tioiier& under the act are^ The Right 
Honourable the Earl of Carlisle (ex officio chairman, as 
Ymt Commissioner of the Woods and Forests, by virtue 
of the 2nd sect.)> W. Blamire, E8<]^., and George Darby, 
Esq. Henry Charles Mules, Esq., is the secretary to the 
commission, and the office is at 6, New Street, Spring 
Gardens. 
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all such awards and orders and other instru- 
ments proceeding from the said board, or copies 
thereof, purporting to be sealed with the seal 
of the said board, shall be received in evidencei 
without any further proof thereof; and no 
award or order of the commissioners under the 
authority of this Act shall be of any force unless 
the same shall be sealed as aforesaid. 



Yearly Reports to he made. 

commto- III. And be it enacted, that the commis- 
make an- siouers shall fpom time to time give to any one 
porta: ' of her Majesty^s principal Secretaries of State 
such information respecting their proceedings 
as such principal Secretary of State shall re- 
quire, and shall in the month of January in 
every year send to one of the principal Secre- 
taries of State a general report of their pro- 
ceedings, specifying the applications which 
may have been made to them under the provi- 
sions of this Act, and the several cases in which 
they shall have authorized inclosures, and the 
grounds on which they may have withheld 
their consent to such application, and also the 
cases in which they shall be of opinion that 
proposed inclosures, which may not be madej 
without the direction of Parliament, would be! 
expedient; and such report shall separately 
distinguish all such proposed inclosures asi 
relate to lands situate within fifteen miles of 
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the city of London^ and within sach respective 
distances of other cities or towns as hereinafter 
mentioned, and shall state in each such case 
the special grounds on which they shall be of 
opinion that such inclosure shall be expedient ; 
and as well in the cases in which they shall 
have authorized inclosures as in the other cases 
aforesaid such report shall state the extent of 
the land authorized and proposed to be in- 
closed, with such other particulars as herein- 
after directed; and such report shall also 
specify the progress which shall have been 
made in inclosures which the commissioners 
may have authorized, and in the inclosures 
which Parliament may have directed to be 
proceeded with ; and every such report shall 
be laid before both Houses of Parliament within 
six weeks after the receipt of the same by such 
principal Secretary of State, if Parliament be 
sitting, or if Parliament be not sitting, then 
within six weeks after the next meeting of Par- 
liament; and such commissioners may from and alto 
time to time send to one of the principal Se- ports, 
cretaries of State such special reports in rela- 
tion to all or any of the matters aforesaid as 
they may think fit.* 

* This provision was introduced to enable the com- 
missioners to bring within the provisions of the general 
bill applications made subsequently to their general re- 
port, which must be made in the month of January. In 
practice this has been found very beneficial. It is de- 
sirable in the inclosure of common field lands to perfect 
the inclosure rapidlv, otherwise every severalty bolder 
will exhaust his lana before it falls into hotchpot. 
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Commissioners to appoint Assistant-Commis- 
sioners and Officers. 

Power to IV. And be it enacted, that it shall be law- 
appoint and « 1 I, , , . « 
remove as- iul for the commissioners from time to time to 

sistant-oom- . ^ „ . i *» ^ i 

misaionen, appoint a sumcient number of persons to be 
assistant-commissioners, and also a secretary, 
and such clerks, messengers and officers as 
they shall deem necessary, and to remove such 
assistant-commissioners, secretary, clerks, mes- 
sengers, and officers, or any of them, and on 
any vacancy in any of the said offices to appoint 
some other person to the vacant office ; and 
the persons so appointed shall assist in cany- 
ing this act into execution at sueh places and in 
such manner as the commissioners may direet : 
provided always, that no sueh appointment 
shall be made by the commissioners unless the 
Lord High Treasurer or any three or more of 
the commissioners of her Majesty^s treasury 
shall in the case of each sueh appointment 
consent thereto. 

Limitcttion €f Appointments under the Act. 
Appoint- V. And be it enacted, that no commissioner 

ments nnder . . . ^ 

this act li- or assistant-commissioucr, secretary, or other 

mited to five ^ ^ j ^ 

years. officer or person so to be appointed, shall hold 
his office for a longer period than five years 
next after the day of the passing of this Act, 
and thenceforth until the end of the then next 
session of Parliament ; and after the expiration 
of the said period of five years and of the then 
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next session of Parliament so much of this Act 
as authorizes any such appointment shall cease. 

Amount of Salaries of Commissioners and 

Officers. 

VI. And he it enacted, that it shall be law- gftUriet and 
ful for the Lord High Treasurer or Commis- •^^''^•™*** 
sioDers of her Majesty^s treasury to direct a 
salary, not exceeding one thousand five hun- 
dred pounds by the year, to be paid to* one of 
the commissioners for the time being appoint- 
ed under this Act; but, except as aforesaid, no 
salaries shall be paid to the commissioners in 
respect of their appointments under this Act; 
and the allowances to the assistant-commis- 
sioners, and the salaries of the secretary, 
clerks, messengers, and other officers to be 
appointed under this Act, shall be from time 
to time regulated by the Lord High Treasurer, 
ior the Commissioners of her Majesty^s trea- 
jsury, or any three of them : provided always, 
I that the allowance to an assistant-commis- 
^<Hier shall not exceed the sum of three 
pounds three shillings for every day he shall 
be actually employed or travelling in the per- 
formance of the duties of his office ; provided 
also, that the said Lord High Treasurer or Com- 
missioners may allow to any commissioner, as^ 
sistant- commissioner, secretary, clerk, mes- 

* George Darby, Esq.^ is the paid commissioner under 
tills section. 
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senger, or other officer such reasonable tra- 
velling and other expenses as may be incurred 
by him in the performance of his duties under 
this Act, in addition to his salary or aHowance 
(if any) respectively. 

Payment of Salaries^ ^c. 
Aiiowftiioes VII. And be it enacted, that the allowances 

aod salaries ' , , 

tobeiMiid and salaries of such commissioner, assistant- 
oat of the , , ' 

^soudated commissioners, secretary, clerks, messengers, 
and officers as aforesaid, and all other inci- 
dental expenses of carrying this Act into exe- 
cution not herein otherwise provided for, shall 
be paid by the Lord High Treasurer or the 
Commissioners of her Majesty^s treasury out 
of the consolidated fund of the United King- 
dom of Great Britain and Ireland. 

Declaration to be made by Commissioners* 

commis- VIII. And be it enacted, that every corn- 

assistant- missioner shall before he shall enter upon the 
sioners to executiou of his office make the following de* 
oiaration. claratiou before one of the judges of her Mar 
jesty^s Court of Queen's Bench or Common 
Pleas^ or one of the barons of the Court of 
Exchequer ; (that is to say,) 

' I do solemnly declare, that I 

' will faithfully, impartially, and honestly, ac- 

* cording to the best of my skill and judgment, 

* execute the powers and duties of a commis- 
' sioner under an act passed in the year 
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* of the reign of Queen Victoria^ intituled [here 
'set forth the title of this Act].' 

And every assistant-commissioner shall, before 
he shall enter upon the execution of his office, 
make the like declaration (substituting the 
words " assistant-commissioner" for the word 
** commissioner^) before such judge or baron, 
or before an j two justices of the peace for the 
countj, riding, division, liberty, or jurisdiction 
wherein such assistant-commissioner shall be 
resident at the time of his appointment, or 
before a master extraordinary in her Majesty^s 
High Court of Chancery; and the appoint- 
ment of every such commissioner and assist- 
ant-commissioner, with the time when and the 
name or names of the judge, baron, justices, 
or master extraordinary before whom he shall 
have made the declaration aforesaid, shall be 
forthwith published in the London Gazette, 



Examination of Witnesses and Production 

of Documents. 

IX. And be it enacted, that all awards, ap- Jf^^J^^JJ 
portionments, agreements, writings, and maps ^^^' 
in the custody of the tithe commissioners for ^ used. 
England and Wales shall be open to the use 
and inspection of the inclosure commissioners 
for England and Wales^ or any person by them 
authorized ; and such copies of or extracts 



122 8 & 9 YICTORIJS BEGINS, C. 118. 

from such awards, apportionments, agreements, 

writings, and maps ■ as the commissioners 

shall require shall be furnished to them for 

Power to the purposes of this Act; and that the com- 

rammon . \ '^ . ^ 

witnesses, missioners or any assistant-commissioner may, 
by summons under the seal of the commission 
or under the hands of such assistant-commis- 
sioner, require the attendance of all such ]>er- 
sons as they or he may think fit to examine 
upon any matter relating to any inclosure or 
proposed inclosure, or other proceeding under 
the authority of this Act, and also make any 
inquiries and call for any answer or return as 
to any such matter, and also administer or re- 
ceive declarations, and examine all such per- 
sons upon declaration, and cause to be pro- 
duced before them or him, upon declaration, 
all court rolls, and all rate books, instruments 
of tithe apportionment, and other public 
writings, maps, plans, and surveys of or be- 
longing to any parish, or copies thereof re- 
spectively, in anywise relating to any such 
matter; and the commissioners may, whe 
they shall think fit, by summons under the 
seal of the commission require the attendance 
before any valuer acting in the matter of an 
inclosure under this Act of all such persons as 
the valuer may certify to the commissioners 
as persons whose testimony may be necessary 
for the matter of such inclosure^ and cause to 
foe produced before such valuer, upon declara- 
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tion, all such court rolls,* rate books, public 
writings,^ maps, plans, and surveys, or copies 

* In order to prove the title of a copyholder, the 
court rolls may be produced, or copies of them may be 
given in evidence, Dae v. Hale, 16 East, 208, the hand- 
writing of the steward being proved; but where an 
admittance is more than thirty years old, proof of the 
signature of the steward is unnecessary. Dean and 
Chapter, of Ely v. Stewart, 2 Atk. 45 ; but see Duke of 
Somerset v. Franco, Fortescue, 43. In one case Holt, C. 
J., ruled that the rough draught of the steward of the 
manor was good evidence. Anon. 1 Ld. Raymond, 735 ; 
6 B. & C. 495. 

And it has been held, that a surrender and present- 
ment may be proved by a draft of an entry produced 
from the muniments of the manor ; and the parol testi- 
mony of the foreman of the homage jury who made such 
presentment Doe v. Calloway, 6 B. & C. 484. 

i* As to the effect of court rolls, whether they be of the 
court baron or customary court, ihej are evidence be- 
tween the lord of the manor and his tenants or copy- 
holders, B. & P. 247; 1 Phil. £v. 397; and ancient 
writings not properly court rolls, nor signed bv any of 
the tenants, but found among the rolls, and aelivered 
down from steward to steward, purporting to have been 
made assensu omnium tenentium, have been admitted as 
evidence to prove the course of descent of lands in the 
manor. Denn v. Spray, 1 T. R. 466. So, an entry on 
the court rolls of a manor, stating the mode of descent 
of lands in the manor, is evidence of such mode, though 
no instance of any person having taken according to it 
be proved. Roe v. Parker, 5 T. R. 26 ; and see Doe v. 
Askew, 10 East, 520. Parchment writings preserved 
among the muniments of a manor, dated 1698 and 
1717» purporting to be signed by certain copyholders of 
the manor, stating an unlimited right of common in the 
copyholders, have been held to be evidence of the re- 
putation of the manor at the time as to a prescriptive 
right of common set up by the defendant. Chapman v. 
Cowlan, 13 East, 10. Presentments are not evidence of 
matters not within the jurisdiction of the homage. 
Richards v. Bassel, 10 B. 8c C. 657. Entries in the 

g2 
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thereof, as aforesaid ; and every valuer acting 

books of the derk of the peace of deputations many 
years since granted to gamekeepers by the owner of a 
manor are evidence to show that the party there men- 
tioned exercised the right of appointing gamekeepers, by 
applying to the clerk of the peace to get certificates, 
without production of the deputations themselves. Hunt 
V. Andrews, 3 B. & A. 341 $ Rushworth v. Craven, 1 M'C. 
& Y. 417. 

Corporation books are allowed to be given in evi- 
dence when they have been publicly kept as such, and 
when the entries have been made by the proper officer, 
R. V. Mothersele, I Stra. 92. A book kept by a prose- 
cutor's clerk, who was not an officer of the corporation, 
containing minutes of corporate proceedings, but which 
had not been kept as the public book of the corporation, 
was rejected in evidence. Ibid. If the books are 
ancient, it must be shown that they come from the 
proper custody of the clerk, as from a chest that has 
always been in the custody of the clerk of the corpora- 
tion. Mercers of Shrewsbury v. Hart, 1 Car. & P. 114 ; 
it is not sufficient if they are brought from a chest found 
in the house of a former clerk after his death. Ibid. 

An old terrier or survey is not in general admissible 
in evidence without proof of its having come from the 
proper repository, 1 Stark. Ev. 170. So an old grant 
to an abbey contained in a manuscript, entitled " Secre- 
tum Abbatis," in the Bodleian Library, was rejected, as 
not coming from the proper repositoryVMc^l J v. Rob- 
betts, cited 3 Taunt. 91. So an ancient grant to a 
priory, from the Cottenham Manuscripts in the Britidi 
Museum, was rejected, it not appearing that the posses- 
sion of the grant was connected with any person having 
an interest in the estate ; Swinnerton v. Marquis of Staf- 
ford, 3 Taunt. 91. 

On an issue to try the boundaries of two parishes, an 
old terrier or map of the limits drawn in an inartificial 
manner, brought from a box of old papers relating to 
the parish, in the possession of the representatives of the 
rector, was rejected, it not being signed by any person 
bearing a public character or office in the parish. Earl v. 
Lewis, 4 £sp. 3. 
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in the matter of an inclosare under this Act 
may also administer or receire declarations, 
and examine upon declaration* all such per- 

* The declaration may be in the followinf^ form : — 
" I, A. B., do solemnly declare that the evidence I shall 
give before yoa» touchmg the matter in question, shall 
be the truth, the whole truth, and notning but the 
truth." 

By the 144th sect, any person giving fedse evidence, or 
witlmolding or destroying any document, or refusing to 
attend or give evidence, shall be deemed guilty of a mis- 
demeanor. 

The summons should be personally served, and may 
be in the folloviring form : — 

''To A. B. of , in the county of 

I, A. B., one of the assistant-commissioners acting in the 
execution of an act passed in a session of parliament held 
in the 8th and 9th years of the reign of her present 
Majesty, entitled ' An Act to facilitate the indosure and 
improvement of commons and lands held in common, the 
exchange of lands and division of intermixed lands ; to 
provide remedies for defective or incomplete executions, 
and for the non-execution of the powers of general and 
local Inclosure Acts; and to provide for the revival of 
such powers in certain cases;' do hereby, by virtue of 
tfa« powers by the said act conferred, require you per- 
sonally to be and appear before me at , in the county 
of , on , the day of , at the hour 

of in the noon of the same day, then to be exa- 

mined and to testify all those matters and things which 
you shall know of, and concerning all matters pertaining 
to the common of [describe the land to be inclosed], or to 
the rights of the commoners or the lord, or to the ex- 
pediency of the inclosure thereof [vmry this language to 
meet the circumstances qf the oase\ and I hereby also re- 
quire you to produce, or cause to be produced, before me 
at the time and place last appointed [describe the parti- 
cular document the production of which is re^utredl ; and 
herein fail not, as you will be liable to be indicted for a 
misdemeanour. 

'< Witness niy hand this day of 184 ." 

(Signature of Assistant-Commissioner.) 

This summons must be served a reasonable time before 
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sons as shall attend before him under such 
summons of the commissioners, and all such 
persons as may voluntarily attend before him 
as witnesses in such matter : provided aWajs, 
that no such person shall be required to attend 
in obedience to any such summons unless the 
reasonable charges of his attendance shall have 
been paid or tendered to him ; and no such 
person shall be required in any case, in obe- 
dience to any such summons^ to travel more 
than ten miles from the place of his abode. 

Delegation of Powers to Assistant- 
Commissioners. 

commis- X. And be it enacted, that the commission- 

nioners may ' . . . 

delegate ers may dele(2:ate to the assistant-commission- 

powers to jo 

assistant- ers, or to auv one or more of them, such of 

commis- , ■' , _ , , 

sionera. the powers hereby given to the commissioners 
as the commissioners shall think fit (except 
the power to confirm awards, or to do any act 
herein required to be done under the seal of 

the meetinpf ; and if the production of documents be re- 
quired, time must he allowed to enable the party to 
make effectual search. Chit. Sum. Prac. 178. 

A witness served with this summons, duces tecum, 
must be ready to produce the writings in his possession, 
if ordered, Amy v. Long, 9 East, 473 ; but if the produc- 
tion would have a tendency to subject him to a criminal 
charge, or to a penalty or forfeiture, a judge — and 
therefore an assistant-commissioner or valuer — will 
excuse the non-production. See Whitaker v. Jpod, 2 
Taunt. 115. So, if he state that they are his title-deeds, 
judges have always refused to compel him to produce 
them. Per Cur. Pickering v. JNoyes, 1 B. & C. 263; 
and see R, y. Upper Boddington, 3 D. & R. 726. 
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the commissioners), and the power so dele- 
gated shall be exercised under such regula- 
tions as the commissioners shall direct; and 
the commissioners may at any time recall or 
alter all or any of the powers delegated as 
aforesaid, and, notwithstanding the delegation 
thereof, may act as if no such delegation had 
been made ; and all acts done by any such as- 
sistant-commissioner in pursuance of such de- 
legated power shall be obeyed by all persons 
as if they had proceeded from the commission* 
ers, and the non-observance thereof shall be 
punishable in like manner. 

What Lands care subject to he inclosed under 

this ActJ^ 

XL And be it enacted, that all such lands DMcriDtioBB 
as are hereinafter mentioned ; (that is to sayOj^tobe^in'. 
all lands subject to any rights of common ^Tm^^^ 
whatsoever, and whether such rights may be 
exercised or enjoyed at all times^ or may be 
exercised or enjoyed only during limited 
times, seasons, or periods, or be subject to 
any suspension or restriction whatsoever in 
respect of the time of the enjoyment thereof; 

* This section appears to include every kind of waste 
upon which no severalty right attaches, whilst it also 
enumerates every kind of commonable land upon which 
severalty rights do exist for a longer or shorter period 
of each year. It provides also for the case of stinted 
pastures and commonable woodlands. It seems generally 
to include every class of lands subject to rights of com- 
mon, or to any right which can interfere with the free 
cultivation of the soil. 
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all gated and stinted pastures in which the 
property of the soH or of some part thereof is 
in the owners of the cattle gates or other 
gates or stints, or any of them ; and also all 
gated and stinted pastures in which no part of 
the property of the soil is in the owners of the 
cattle gates or other gates or stints, or any of 
them ; all land held, occupied, or used in 
common, either at all times or during any 
time or season, or periodically, and either for 
all purposes or for any limited purpose, and 
whether the separate parcels of ^he several 
owners of the soil shall or shall not be known 
by metes or bounds or otherwise distinguish- 
able ; all land in which the property or right 
of or to the vesture or herbage, or any part 
thereof, during the whole or any part of the 
year, or the property or right of or to the 
wood or underwood growing and to grow 
thereon, is separated from the property of the 
soil ; and all lot meadows and other lands Ike 
occupation or enjoyment of the separate lota 
or parcels of which is subject to interchange 
among the respective owners in any known 
course of rotation or otherwise, shall be land 
subject to be inclosed under this Act. 

Common Lands not to be inclosed withotU Au" 
thority of Parliament^ nor Sea Embankments 
made without Consent of the Admindty. 

Wastes of XII. Provided always, and be it enacted, 

manors and - ii#. i.ii 

lands sub- that no waste land of any manor on which the 
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tenants of such manor have riehts of common, i^ to iiide- 

1 1 Unite oom- 

nor any land whatsoever subject to rights of moniUrhta 
common which may be exercised at all times not to be in- 

m A * « « « ■ doted ^ntb' 

of every year for cattle levant and couchant out prevkMu 
upon other land, or to any rights of common puUament. 
which may be exercised at all times of every 
year, and which shall not be limited by 
number or stints, shall be inclosed under this 
Act without the previous authority of Parlia- 
ment * in each particular case, as hereinafter 
provided ; provided also, that neither this 
Act, nor anything which may be done under 
or by virtue thereof, shall authorize to be 
made any embankment, erection, or encroach- 
ment, without the consent of the commission- 
ers for executing the office of Lord High 
Admiral of the United Kingdom of Crreat 
Britain and Ireland^ and where the consent of 
any grantee of the office of admiral or vice- 
admiral might have been required by law if 
this Act had not been passed, the consent also 
of such grantee, in or upon the shore of any 
harbour, or the bank of any navigable river so 
far as the tide flows up the same, or shall give 
to or confer upon any person any right, title, 
estate, or interest to or in any such embank- 
ment, erection, or encroachment already made 



* The distinction would appear to be that all lands upon 
wbich severalty rights attach may be inclosed by the auuio- 
rity of the commissioners ; waste lands upon which there 
.are no severalty rights mutt be reserved for parliament. 

o3 



130 8 & 9 VICTOBIiB REGINJS, C. 118. 

other than what he may legally have at the 
time of the passing of this Act, or confer upon 
any person whatsoever any right, title, estate, 
or interest whatsoever in any lands or soil 
whereon the tide of the sea flows and re-fiows. 



Act does not apply to the New Forest or to 
the Forest of Dean. 

SiTiSSf XIII. Provided also, and be it enacted, 

of Dean ex- that no part of the New Forest in the county 

oi Southampton^ or of the Forest of Dean in 

the county of Gloucester^ shall be land sub* 

ject to be inclosed under this Act. 



Lands in the Neighbourhood of large Towns,* 

Land within XIV. Provided also^ and be it enacted, that 
^cefo?*" no lands situate within fifteen miles of the city 
ISrttobeTn- of London^ or within two miles of any city or 
Sufthe^re-" town of ten thousand inhabitants, or within 
Sonof par^ two miles and a half of any city or town of 



liament. 



* This section applies to all the species of lands com- 
prised under the 11th section, and renders the assent of 
parliament necessary not only to the inclosure of com- 
mon lands in the neighbourhood of towns, but also of 
shack lands and stinted pastures. It is difficult to con- 
ceive why the inclosure of shack and stinted pastures 
should be reserved, since, although the public may be 
considered to have acquired some interest in commons 
(and these are expressly reserved for the consideration 
of parliament by the 12th sect.), the public can scarcely 
have any interest in the cultivated fields which are the 
subject of shack. 
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twenty thoasand inhabitants, or within three 
miles of any city or town of thirty thousand 
inhabitants, or within three miles and a half 
of any city or town of seventy thousand in- 
habitants, or within four miles of any city or 
town of one hundred thousand inhabitants, 
shall be subject to be inclosed under the pro- 
visions of this Act without the previous autho- 
rity of Parliament in each particular case, as 
hereinafter provided; and in all such cases 
the number of inhabitants shall be ascertained 
by the then last parliamentary census thereof, 
and that the distance shall be measured in a 
direct line from the town hall, if there shall 
be any town hall, or if there shall be no town 
hall then from the cathedral or church, if 
there shall be only one church, or if there 
shall be more churches than one then from 
the principal market place of any such city or 
town. 

Village Greens. 

XV. And be it enacted, that no town green viuage 
or village green shall be subject to be inclosed SDNsbioiot- 
under this Act ; provided that in every case in proTidon 
which an inclosure of lands in the parish inmi^Afor 
which such town green or village green may tt^^lSt 
be situate shall be made under the authority Soui^m 
of this Act, it shall be lawful for the commis- 
sioners if they shall think fit, to direct that 
«uch town green or village green, provided 
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such green be of equal or greater extent, be 
allotted to the churchwardens and overseers of 
the poor of such parish, in trust to allow the 
same to be used for the purposes of exercise 
and recreation, and the same shall be allotted 
and awarded accordingly, in like manner, and 
with the like provisions for making or main- 
taining the fences thereof, and preserving the 
surface thereof, and draining and levelling the 
same where occasion shall requfre, as herein- 
after directed concerning the allotments to be 
made for the purposes of exercise and recrea- 
tion ; and such green may be so allotted in 
addition to other land which may be allotted 
for the purposes of exercise and recreation, 
or, if the commissioners shall think it suffi- 
cient, may be allotted in substitution for other 
land which might have been required to be 
allotted for such purposes ; and in every case 
in which such town green or village green 
shall adjoin land subject to be inclosed under 
this Act, and shall not be separated from such 
land by fences or known bounds, the commis- 
sioners shall, in the provisional order con- 
cerning such inclosure, set out a boundary 
line between such green and the adjoining 
land, and shall in their annual general report 
mention and describe such boundary. 
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Who skcUl be deemed* Landowners or interested 

in Lands. 

XVI. And be it enacted, that for the pur- F^nonsiii. 
poses of this Act the persons interested in land lands for*^ 
subject to be inclosed under this Act, or other- »^K^ ^ 
wise subject or to become subject. to the pro- ^'^^' 
visions of this Act, shall be deemed to be the 
persons hereinafter mentioned ^ and n o others ; // 
(that is to say,) the persons who shall be in the 
actual posses sio n or enjoyme nt of any such 
land or any part thereof, or any common or 
common right thereon, or any manor of which 
such land or any part thereof shall be waste, or 

* The parties who are not to be deemed to be parties 
interested for the purposes^o^ this Act are : — 

Tenant for life or Uves, or years, holding at a rent of 
two thirds the value. 

Tenant for a term of years originally not exceeding 
fourteen. 

Tenants from year to year. 

Tenants at will. 

In these cases the persons entitled in reversion imme- 
diately expectant will vote. 

In the next class of cases the payer and receiver of the 
rent will have a joint vote ; viz. : — 

Tenants for life or lives, or for a term of years origi- 
nally exceeding fourteen, paying a rent less than two 
thirds the value. 

In the third class the person in possession and person 
dispossessed have a joint vote ; vis. : — 

Where a person is in possession under a writ of 
execution, or receives under an order of a Court of 
Equity. 

Saving these classes of exceptions, persons in actual 
possession or enjoyment, or receipt of rents and profits, 
shall be deemed to be the parties mterested. 

It is by no means difficult to imagine cases of great 
intricacy and difficulty that may arise under this section. 
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' who shall be in the actual receipt of the rents 
and profits of such land, or part thereof, couik 
nion or common right, or manor respectively, 
(ejgfigt any tenant for life or lives, or for 
years, holding under a lease or agreement for 
a lease, on which a rent of not less than two- 
thirds of the clear yearly value of the premises 
comprised therein shall have been reserved, 
and except any tenant for years whatsoever 
holding under a lease or agreement for a lease 
for a term which shall not have exceeded four- 
teen years from the commencement thereof, 
and except any tenant from year to year at will 
or sufferance,) and that without regard to the 
I real amount of interest of such persons ; and 
1 ; in every case in which any such land, common, 
or common right, or manor, shall have been 
leased or agreed to be leased to any person or 
persons for life or lives or for years by any 
lease or agreement for a lease on which a rent 
of not less than two-thirds of the clear yearly 
value of the premises comprised therein shall 
have been reserved ; and in every case in which 
any such land, common, or common right, or 
manor, shall be in the possession of a tenant 
from year to year at will or sufferance, or shall 
have been leased or agreed to be leased for a 
term which shall not have exceeded fourteen 
years from the commencement thereof, the 
person who shall for the time being be entitled 
to the said land, common, or common right, 
or manor, in reversion immediately expectant 
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on the term created or agreed to be created 
by such lease or agreement for a lease re- 
spectively, or subject to the tenancy from year 
to year at will or sufferance, shall be deemed 
for the purposes of this Act to be the persoa 
interested as aforesaid in respect of such land, 
common, or common right, or manor; and in 
every case in which any such land, common, 
or common right, or manor, as aforesaid, shall 
have been leased or i^reed to be leased to any 
person for life or lives or for years by any lease 
or agreement for a lease in which a rent less 
than two-thirds of the clear yearly value of the 
premises comprised therein shall have been 
reserved, and of which the term shall have ex- 
ceeded fourteen years from the commencement 
thereof, the person who shall for the time 
being be in the actual receipt of the rent re- 
served upon such lease or agreement for a 
lease, shall, jointly with the person who shall 
be liable to the payment of such rent of such 
land, common, or common right, or manor, be 
deemed for the purposes of this Act to be the 
person interested in respect of such land, com- 
mon, or common right, or manor respectively ; 
and in every case in which any person shall be 
in possession or enjoyment or receipt of the 
rents or profits of any such land, common, or 
^common right, or manor, under any sequestra- 
tion, extent, elegit, or other writ of execution, 
or as a receiver under any order of a Court of 
Equity, the person who but for such writ or 
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order would have been in possession, enjoy- 
ment, or receipt of the rents and profits, shall, 
jointly with the person in possession^ enjoy- 
ment, or receipt by virtue of such writ or 
order, be deemed for the purposes of this Act 
to be the person interested in respect of such 
land, common, or common right, or manor 
respectively. 

Crown Lands. 

S^ii^. XVII. And be it enacted, that whenever 

^^*gjjj^^her Majesty shall be interested in land as 

substituted, aforesaid the first commissioner of her Ma- 

jesty'*8 woods, forests, land revenues, works, 

and buildings for the time being, or in case 

her Majesty shall be so interested in right of 

. the duchy of Lancaster^ the chancellor of the 

duchy of Lancaster shall for the purposes of 

this Act, and to the extent of such respective 

interest, be substituted for the person interested 

as aforesaid. 

^f^f XVIII. And be it enacted, that whenever 

SSSJ^I' the Duke of Cornwall shall be interested in 
fiubstitutedf ^^^^ *s aforesaid the lord warden of the stan- 
naries shall for the purposes of this Act, 
and to the extent of such interest, be substi- 
tuted instead of the person interested as afore- 
said. 
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Joint Tenants. 

XIX. And be it enacted, that whenever an FnyrUon 
interest in land according to the provisions of jointly in- 
this Act shall be vested in several persons as 
co-trustees or in joint tenancy, such persons 

shall for the purpose of this Act be considered 
as jointly interested, and entitled to one vote 
only in respect of their joint interest ; but any 
one or more of such persons may, unless the 
other or others of them shall dissent therefrom, 
act or vote under this Act ; and the majority 
in number ^of any such persons may, notwith- 
standing any dissent of the minority, act or 
vote under this Act in the same manner as if 
all such persons had concurred ; and whenever 
several persons as tenants in coparcenary or in 
common shall be so interested, each coparcener 
or tenant in common shall for the purposes of 
this Act^ and to the extent of the value of his 
respective undivided share, be deemed sepa- 
•^tely interested and entitled to vote as if he 
were tenant in severalty. 

Incapacitated Persons^ 

XX. And be it enacted, that whenever any inoMeof 
person interested in land as aforesaid shall be oommis. ' 
an infant, lunatic, idiot, feme covert, or under name suiMti- 
*ny other legal disability, or beyond the seas, 

^be guardian, trustee, committee of the estate, 
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husband, or attorney repectively, or in default 
thereof such person as may be nominated for 
that purpose by the commissioners, and whom 
they are hereby empowered to nominate under 
their hands and seal, shall for the purposes of 
this Act be substituted in the place of such 
person so interested. 



Appointment of Attorneys. 
™2?^®I!L XXI. And be it enacted, that it shall be 

may oe ap- . ' 

^wMsS ^^^f'^l ^^^ ^^y person interested in any land 
terested. subject to be inclosed under this Act, or other- 
wise subject or to become subject to the pro- 
visions of this Act, by a power of attorney, 
given in writing under his hand, to appoint an 
agent to act for him for the purposes of this 
Act ; and all things which by this Act are 
directed to be done by or with relation to any 
such person may be lawfully done by or with 
relation to the agent so duly authorized of such 
person ; and every such agent shall have full 
power, in the name and on behalf of his prin- 
cipal, to sign, concur in, and execute any ap- 
plication or act, to signify consent or dissent, 
and to vote on any question arising out of the 
execution of this Act ; and every person shall 
be bound by the acts of any such agent, ac- 
cording to the authority committed to him, as \ 
fully as if the principal of such agent had so 
acted ; and the power of attorney under which 
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the agent sball have acted, or a copy thereof, 
authenticated by the signature of a witness or 
witnesses, shall be deposited in the office of the 

. commissioners; and any such power of attorney 

I may be in the form following : — 

'I of ^ do hereby i**™ ©t 

^appoint of to be •ttom^. 

^ my attorney for all the purposes of an Act 
^ passed in the S J ^ years of her present 
* Majesty, intituled .* 

Poor Mate Assessments to be used where possibk, 
for estimating the Interest of Owners. 

XXII. ProTided always, and be it enacted, ^Slibi- 
that the proportional value of the respective JJJJJj^^ 
interests of the several persons interested in 
any land subject to be inclosed under this Act, 
or otherwise subject or to become subject to 
the provisions of this Act, shall, so far as re- 
lates to the power to sign any application, or 
to give any notice or consent, or to vote at 
any meeting under this Act, be estimated as 
hereinafter mentioned ; (that is to say,) where 
their interests shall be in respect of land or 
other rateable property, then according to the 
proportional sums at which such land or rate- 
able property shall be rated to the relief of 
the poor ;* and when their interests shall be 

* Where the ri^fht claimed is appendant or appur- 
tenant^ the proportionate rate must be estimated by the 
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in respect of rights of common enjoyed or 
claimed in respect of any land, and not de- 
fined by numbers or stints, then according to 
the proportional sum at which the land in 
respect of which they enjoy or claim such 
rights of common shall be rated to the relief 
of the poor ; and in case such interests shall 
be in respect of rights in a gated or stinted 
pasture, or of other rights defined by numbers 
or stints, then according to the proportional 
amount of their respective numbers or stints ; 
but in case such interest shall be in respect of 
rights of common in gross, not rated to the 
relief of the poor, and not defined by num- 
bers or stints, or in case, from any other 
cause, it shall appear to the commissioners, 
or to the assistant-commissioner presiding at 
any meeting held for the purposes of this Act, 
impracticable to estimate such proportional 
value in manner aforesaid, it shall be lawful 
for the commissioners or such assistant-com- 
missioner to direct in what manner such pro. 
portional value shall be estimated, regard 
being had to the circumstances of each par- 
ticular case : provided always, that in every 
case in which such assistant- commissioner 
shall have directed in what manner such pro- 
rental of the old inclosure to which the right is either 
appendant or appurtenant, as the right itself is not sub- i 
ject to be rated. A common right in gross is a tenement 
liable to be rated ; as is also a stinted pasture. See 
ante^ p. 40. 
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portional value shall be estimated under the 

power hereinbefore contained he shall specially 

I report to the commissioners the circumstances 

J under which it shall have become necessary 

' to exercise such power, and the directions he 

shall have given in the exercise thereof. 

XXIII. And be it enacted, that the propor- Psrapor- 
tional value of the interest of the lord of a estsorionis 
manor interested as Idrd in any land subject to 
be inclosed under this Act, or, in case there 
shall be several lords of a manor or lords of 
several manors so interested in any land sub- 
ject to be inclosed under this Act, the propor- 
tional value of the respective interests of such 
lords shall for the purposes aforesaid be esti- 
mated in such manner as the commissioners 
may direct. 



Commissioners shall print and circulate Forms.* 

I XXIV. And be it enacted, that the com- commis. 

' missioners shall frame, and cause to be print- th^tanu 
ed and circulated as they shall see occasion, uonSfftc. 
forms indicating the particulars of the infor- 
mation to be furnished to the commissioners 
by persons proposing to inclose land under 
the provisions of this Act, with reference to 

* These printed forms may be had upon application 
to the commissioners^ directea " To the Inclosure Com- 
missioners^ London." 
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the extent and nature of the land to be in- 
closed, to the mines^ minerals, or valuable 
strata (if any) under the same, to the ques- 
tions of boundary (if any) concerning such 
land, or such mines, minerals, or strata, to 
the numbers and occupations of the inhabit- 
ants of the parish or place, to its vicinity to or 
distance from any city or town or populous 
district, to the parties interested in the pro- 
posed inelosure, and the numbers who have 
assented to or dissented from the application, 
to the nature of the rights which require the 
intervention of the commissioners or the in- 
terference of Parliament, to the supposed ad- 
vantages of the proposed inelosure, to the 
allotments (if any) proposed to be made for 
exercise and recreation and for the labouring 
poor, and to the allotment (if any) agreed on 
or proposed to be made to the lord of the 
manor, in case the lord of the manor shall be 
entitled to the soil of the land proposed to be 
inclosed, in respect of his right and interest 
therein, and such other information as in the 
judgment of the commissioners may assist 
them in forming an opinion on such applica- 
tion, and also such other forms as the commis- 
sioners may deem requisite or expedient for 
facilitating proceedings under this Act. 



ACT FOR INCL08URB OF IfASTBS. 143 



PREUMINART MEETING. 

Upon Application by One Third in VaJme^ As- 
sistant- Commissioners to hold a Meeting f to 
inquire into Expediency of Inclosure and 
hear Objections. 

XXV. And be it enacted, that any persons ^^^^^e 
interested in land subject to be inclosed,* and commiMion- 
proposing to inclose the same under this Act, ^J]^;^"'* 
may make application to the commissioners inquire into 
according to the form which may have beendi«neyof 
circulated as aforesaid by the commissioners Omdk. 
to sanction such inclosure, or to certify in 
their annual general report the expediency of 
such inclosure, as the case may require ; and 
in case the commissioners shall, on the state- 
ments contained in such application, think 
that the inclosure of such land, or of some 
part thereof, may be found to be expedient, 
they shall refer such application to an assist- 
ant-commissioner, who shall inspect the land 
proposed to be inclosed, and inquire into the 
correctness of the statements in such applica- 
tion, and otherwise into the expediency of the 
proposed inclosure; and such assistant-com- 
missioner shall hold a meeting or meetings, to 

* See the Amendment Act, 11 & 12 Vict. c. 99f 8. \, 
post. Persons interested in land not subject to be in- 
closed may submit such land to the operation of the in- 
closure Act, in consideration of an allotment. 
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bear any objections which may be made to the 
proposed inclosure, and any information or 
evidence which may be offered in relation 
thereto, and may adjourn such meetings re- 
spectively, and shall cause notice to be given 
on the church door of the parish in which the 
land proposed to be inclosed, or the greater 
part thereof, shall be situate, and also a like 
notice to be given by advertisement of the 
time and place of every such meeting, fourteen 
days at least before every such meeting (meet- 
ings by adjournment only excepted) : provided 
nevertheless, that it shall not be lawful for 
the commissioners to re&r such application to 
the assistant-commissioner, nor for the assist- 
ant-commissioner to take any further proceed- 
ings upon any such application, unless it shall 
be made to appear to them or him respect* 
ively that the persons making such application 
represent at least one third in value of the 
interests in the lands therein proposed to be 
inclosed.* 



* By this provision the commissioners have no juris- 
diction until the application has received the signatures 
of one third of the interest in the waste. 

It may he noted here that if the application be ]»o- 
perly made by one third of the interest in the waste^ and 
the apphcants should afterwards fail in obtaining the 
consent of two thirds to the provisional order of the 
commissioners^ the expenses of the commission fall upon 
the consolidated fund: as, by sect. 130, the commissioners 
have power to levy rates for expenses only where an 
inclosure has actually taken place. 
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Assistant' Commissioners to report whether In- 
closure should take plaee^ andy if so, upon 
what Terms. 

XXVI. And be it enacted, that the assist- A«8i8t«nt- 

oominis- 

ant-commissioner to whom such application sioner to 
shall be referred shall report in writing to the appUoaUon. 
commissioners the result of his inquiries as to 
the statements contained in the application, 
and his opinion as to the expediency or inex- 
pediency of the proposed inclosure, with the 
reasons for such opinion ; and in case he shall 
tbink such inclosure expedient, he may specify 
any terms or conditions* which may appear 
to him to be proper for the protection of any 
puhlic interests, and of any mineral property 
or peculiar rights in relation to the land pro- 
posed to be inclosed, and shall annex to his 
report a map or sketch of the land proposed 
to be inclosed, and in case he shall be of 
opinion that allotments for exercise and re- 
creation or for the labouring poor should be 
made in the proposed inclosure, such sketch 
shall show the place in which it shall appear 
to him that such allotments should be made. 



* By the first Amendment Act, 9 & 10 Vict. c. 70, s. 6, 
one of these conditions may be that the lord shall have a 
rent-charge instead of an allotment. 



H 
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Provisional Order. 

Commissioners to make Provisional Order* — 
to contain Terms and Conditions of IncUh 
sure — to be deposited in the Parish — Meeting 
to he held to ascertain Interests and collect 
Assents — Two Thirds necessary — Consent of 
Cities and Towns^ how to he obtained. 

Bto^'Sto XXVII. And be it enacted, that if on the 
^^Mof report of the assistant-commissioner, or aftei 
ci^?^hi^" 2i°y further inquiries they shall think neces- 
ordSfSdto ^*^^y ^^ relation thereto, the commissioners 
stnte^^par- ^^^^^ ^^ ^f opinion, having regard as well to 
«ited°**'" ^^^ health, comfort, and conyenience of the 
inhabitants of any cities, towns, villages, or 
populous places in or near any parish in which 
the land proposed to be inclosed or any part 
thereof shall be situate, as to the advantage of 
the proprietors of the land to which such 
application shall relate, that the proposed 
inclosure would be expedient, the commis- 
sioners, by provisional order under their se al, 
shall set forth the terms and conditions oiT 
which they shall be of opinion that the inclo- 
sure should be made, and especially the quan- 
tity and situation of the allotments (if any) 

* The Amendment Act, 9 & 10 Vict. c. 70, s. 1, pro- 
vides that provisional orders may be varied or amended 
by a supplemental provisional oraer. 



>H 
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which under the provisions of this Act should 
be appropriated for the purposes of exercise 
aod recreation and for the labouring poor, 
and, in case the lord of the manor shall be 
entitled to the soil of the land proposed to be 
inclosed, shall specify the share or proportion 
of the residue of the land which, after pro- 
vision made for the payment of expenses, in 
case the expenses shall, under the provisions 
hereinafter contained, be so directed to be 
paid by sale of land ; and after deducting the 
allotments to be made for public purposes, 
should be allotted to the lord of the manor in 
respect of his right and interest in the soil, 
either exclusively or inclusively of his right or 
interest in all or any of the mines, minerals, 
stone, and other substrata under such land, or 
inclusively or exclusively of any right of pas- 
turage which may have been usually enjoyed 
by such lord or his tenants, or any other right 
or interest of such lord in the land to be 
inclosed, as the case may appear to the com- 
missioners to require, or as the parties inter- 
ested, with the approbation of the commis- 
sioners, may have agreed, and in case there 
shall be any mineral property, or any rights in 
relation thereto, not vested in the lord of the 
manor, or other rights which shall appear to 
the commissioners proper to be specially pro- 
vided for upon such inclosure, or to be ex- 
cepted from the operation thereof, shall spe- 

h2 
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cify the provisions or exceptions which should 
be made in that behalf; and the commission- 
ers shall thereupon cause notice to be given of 
their intention to authorize the proposed in- 
closure, or (as the case may be) to certify in 
their annual general report the expediency of 
the proposed inclosure, but upon the terms 
and conditions in such order expressed, and in 
case the consents required by this Act should 
be given within the time in such notice spe- 
cified, or within any enlarged time which the 
commissioners may allow for that purpose; 
and the commissioners shall cause to be depo- 
sited for inspection a copy o f such provisional 
order in the parish or place in which the land 
proposed to be inclosed, or some part thereof, 
shall be situate, and may, in case they shall 
think fit, cause jneetings to b e holden by an 
assistant-commissioner for the purpose of 
taking consents or dissjents, or of ascertaining 
the mterests of consenting or dissenting par- 
ties, or give such directions as to the mode of 
taking and verifying consents as they shall 
think fit ; and in case it shall appear to the 
satisfaction of the commissioners that persons 
the aggregate amount of whose interests in 
the land proposed to be inclosed shall not be 
less in value than two thirds of the whole 
interest in such land, and the other persons, if 
any, whose consents may be necessary under 
the provisions hereinafter contained, shall 
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have consented to sach inclosare, upon the 
terms and conditions in such order expressed^ 
then, if the land proposed to be inclosed can- 
not be inclosed under this Act without the 
previous direction of parliament, the commis- 
sioners shall in their next annual general 
report certify their opinion that the proposed 
inclosure would be expedient, with such par- 
ticulars in relation thereto, or to the terms 
and conditions aforesaid, as they shall think 
neces^ry ; and in case the land proposed to 
be inclosed shall be land to the inclosure of 
which under this Act the previous direction of 
parliament is not hereby required, the com- 
missioners shall cause notice to be given on 
the church door and by advertisement of their 
intention to proceed with such inclosure under 
the provisions herein contained :* provided 
always, that where the freemen, burgesses, or 
inhabitant householders of any city, borough, 
or town, shall be entitled to rights of common 
or other interests in the land proposed to be 
inclosed, the commissioners shall not certify 
the expediency of the proposed inclosure, or 
proceed further under this Act, unless it shall 
appear to the commissioners that two thirds in 
number of such of the freemen and burgesses 
so entitled as may be resident in such city, 

* By the Amendment Act, 11 & 12 Vict. c. 99. a. 1, 
(see post,) the provisional order may set forth any special 
agreement or matter concerning the lands to be inclosed. 
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borough, or town, or within seven mlks 
thereof, or of such inhabitant householders, as 
the case may be, shall have consented to such 
inclosure, on the terms and conditions in their 
provisional order specified ; and in case two* 
thirds in number of such resident freemen and 
burgesses, or of such inhabitant householders, 
shall have so consented, such consent shall be 
deemed the consent of the class of freemen, 
burgesses, or inhabitant householders, as the 
case may be, so entitled.* 

Where Two separate Tracts of Land are joined 
in One Application^ Two Thirds of the In- 
terest in each Tract must assent. 

separateap- XXVI 1 1.+ And be it enacted, that when 

plications .in i . . ■ i i 

for separate it sbail appear to the commissioners that land 

tracts. 

proposed to be inclosed under this Act shall 
be in part a tract of open and common arable, 
meadow, or pasture lands or fields, and in 

* The assentingr parties must be, not mere claimants, 
but persons in actual enjoyment of a le^al right. The 
user of inhabitants, as such, will not be, it is submitted, 
a sufficient interest to render their consent necessary 
under this section ; but see ante, pp. 24, 78> and note to 
sect. 54, post. 

t Sect. 8, of 12 & 13 Vict. c. 83, renders the assent of 
two thirds in value of persons interested in the entirety 
of such tracts sufficient. 

Where the title to a manor is litigated, the consent of 
both claimants is equivalent to the consent of the actual 
owner. See Amendment Act, 10 & 11 Vict. c. Ill, s. 1, 
and post. 
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part a tract of common or waste lands subject 
to rights of common, or shall otherwise consist 
of separate and distinct tracts subject to sepa- 
rate and distinct rights or classes of rights, 
and the persons interested in one of such 
tracts shall not be all interested in the 
other of them, it shall be lawful for the com- 
missioners to ascertain whether persons in- 
terested in each of such tracts whose inter- 
ests shall not be less than two thirds in value 
of the whole interest therein shall consent to 
the proposed inclosure, on the terms and con- 
ditions in their provisional order specified ; 
and in case it shall thereupon appear that 
such proportion in value of the persons inter- 
ested in any such tract as aforesaid shall not 
have consented, the said commissioners shall 
not proceed further under this Act in respect 
of such tract, or certify in their annual general 
report the expediency of the inclosure thereof, 
unless or until persons interested therein 
whose interest shall not be less than two 
thirds shall have consented thereto. 



Veto given to Lord of the Manor, 
XXIX. Provided always, and be it enacted, Consent of 

^1 , 111 1.1 1 1. .. thelordof 

that when the land to which such application the manor, 
shall relate shall be the waste of any manor, 
or land within any manor to the soil of which 
the lord of such manor shall be entitled in right 
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of his manor, then, unless there shall be>i. ^^^lift 
than one person interested in such nia:;o'^,- ac- 
cording to the definition of this Act, t>3 com- 
missioners shall not proceed to an inclosure 
on such application, or certify in their annual 
general report the expediency thereof, unless 
the person interested in the land subject to be 
inclosed as aforesaid in right of such manor, 
or his substitute under this Act, shall consent 
to such inclosure ; and where there shall be 
more than one person interested in such manor 
the commissioners shall not proceed to an in- 
closure, or certify as aforesaid the expediency 
thereof, in case such persons, or the majority of 
such persons in respect of interest, shall signify 
their dissent within the time limited by the 
commissioners. 

ALLOTMENTS TO PARTIES HAYINO NO 
INTEREST IN THE COMMONS. 

To Inhabitants of the Neighbourhood^ for 
Exercise and Recreation. 

AUotments XXX. And be it enacted, that in the pro- 
and f^^ visional order of the commissioners concerning 
^ui^M^ the inclosure under the provisions of this Act 
of tadOTwe. ^^ ^^y waste land of any manor on which the 
tenants of such manor have rights of common, 
or of any other land subject to rights of com- 
mon which may be exercised at all times of 
the year for cattle levant and couchant, or to 
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BEif ^^hts of common which may be exercised 
at all tknes of the year, and which shall not be 
limited by number or stints, it shall be lawful 
for the commissioners to require, and in their 
provisional order to specify, as one of the terms 
and conditions of such inclosure, the appro- 
priation of an allotment for the purposes of 
exercise and recreation for the inhabitants of 
the neighbourhood, not exceeding the quantity 
hereinafter mentioned applicable to each case ; 
that is to say, where the land to be inclosed 
shall be situated in any parish the population 
of which according to the then last previous 
parliamentary census shall amount to or ex- 
ceed ten thousand persons, ten acres ; where 
the land to be inclosed shall be situate in any 
parish the population of which according to 
such census shall amount to or exceed five 
thousand persons and be less than ten thousand 
persons, eight acres ; and where the land to be 
inclosed shall be situate in any parish the po* 
pulation of which according to such census shall 
amount to or exceed two thousand persons and 
be less than five thousand persons, five acres ; 
and in every case, except as aforesaid, not ex* 
ceeding four acres ; and if in the provisional 
order for such inclosure the commissioners 
shall not have required the appropriation of 
an allotment for the purposes of exercise and 
recreation, the commissioners shall in their an* 
nual general report state the grounds on which 

93 
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they shall have abstained from requiring such 
appropriation.* 



For Labouring Poor. 

foriiS)?r^ XXXI. And be it enacted, that in the pro- 
ing poor, yigipnal order of the commissioners concerning 
the inclosure under the provisions of this Act 
of any waste land of any manor on which the 
tenants of such manor have rights of common, 
or of any land whatsoever subject to rights of 
common which may be exercised at all times 
of the year for cattle levant and couchant, as 
aforesaid, or to any rights of common which 
may be exercised at all times of the year, and 
which shall not be limited by number or stints, 
it shall be lawful for the commissioners to 
require and specify as one of the terms and 
conditions of such inclosure the appropriation 
of such an allotment for the labouring poor as 
the commissioners shall think necessary, with 
reference to the circumstances of each parti- 
cular case, such allotment^ nevertheless, to be 
subject to a rent-charge, to be payable thereoat 
to any person or persons who may be entitled 
to allotments under such inclosure as herein- 
after provided ; and if in the provisional order 
for such inclosure the commissioners shall not 
have required the appropriation of an allotment 

♦ See the provision of the first Amendment Act, 9 & 
10 Vict. c. 70, B. 4. 
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%t|be labouring poor, the commissionerfl shall 
in their annual general report state the grounds 
on which they shall have abstained from re- 
niriDg sach appropriation. 



GENBRAL SESSIONAL ACT. 

XXXII. And be it enacted, that in case by Acuforthe 
any act of parliament hereafter to be passed it lands in 
shall be enacted that the inclosures the expe- thereporu 
diency of which shall have been certified by the missionern 
commissioners m their annual general report ed pubuo 
as aforesaid, or any of them be proceeded with, **" 
the same shall in every case be proceeded with 
and completed according to the provisions of 
this Act, and on the terms and conditions in 
the provisional order of the commissioners spe- 
cified .in that behalf; and every such act of 
parliament hereafter to be passed containing 
such enactment as aforesaid shall be deemed a 
public general act.* 

* This sessional act authorizes eo nomine the in- 
closure of those wastes which the commissioners re* 
port in favour of, supposing the legislature to as- 
sent to their report. The act is a public net, one 
which imposes no expense or necessity for exertion on 
the landowners or commoners. The chief excellence 
of the statute before us seems to be, that at a very 
trifling expense — that of an application to the com- 
missioners, and of a meeting before an assistant-com- 
missioner, for the purpose of satisfying the commis- 
sioners as to the expediency of the inclosure, and the 
subsequent assents to the provisional order — it puts 
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THB VALUER. 

Appointment of Valuer. 

Meeting for XXXIII. And be it enacted, that as soon 
vafuCT. °*^ as conveniently may be after the passing of any 
act of parliament by which any inclosure shall 
be directed to be proceeded with under the 
provisions of this Act, or (in the case of land 
subject to be inclosed under this Act without 
the previous direction of Parliament) as soon 
as conveniently may be after the expiration of 
thirty days from the publication by the com- 
missioners of the notice of their intention to 
proceed with an inclosure under this Act, the 
commissioners shall call a meeting of the per- 
sons interested in the land to be inclosed, of 
which twenty-one days' notice shall be given 
by advertisement, to be held for appointing a 
valuer to divide, set out, and allot such land, 
or so much thereof as shall not be directed to 
be set out for public purposes, among the per- 
sons interested therein, and to set out, divide, 
and improve, in such manner as hereinaftec 
mentioned, so much thereof as shall be directed 
to be set out for public purposes ; and the com- 
missioners, if they shall so think fit, may ap- 
point an assistant-commissioner to be present 

the parties in the same position as they would have held 
under the old system, had they obtained a private in- 
closure act. 
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and to preside at such meetiDg, and to take the 
votQS of the persons present thereat ; and the 
persons, or their agents, present at the meet- 
ing, or the majority in namber, and the majority 
in respect of interest, may appoint a valuer ; 
and in case the majority in number and the 
majority in respect of interest shall not agree 
upon the appointment, then the commissioners 
shall appoint a valuer : provided always, that 
DO person shall in anywise act as an assistant- 
commissioner in an inclosure under this Act, or 

i he appointed a valuer in such inclosure, who 

I . shall be interested in such inclosure, or shall 
be the agent ordinarily entrusted with the care, 

I superintendence, or management of the estate 

^ of any person so interested. 

Instructions to Valuer. 

XXXIV. And be it enacted, that at the inrtrocuom 
! meeting for appointing a valuer, or at some 
I other meeting called by the commissioners for 
the purpose, the persons present, by them- 
iSelves or their agents, at such meeting, or the 
majority in number and in respect of interest 
of such persons, may resolve upon instructions 
to the valuer not inconsistent with the terms 
and conditions of the provisional order of the 
commissioners, and of any act hereafter to be 
passed by which the inclosure may have been 
authorized, for the appropriation of parts of 
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the land proposed to be inclosed for such pub- 
lic purposes as hereinafter mentioned, or any 
of them ; that is to say, for the formation of 
public roads and ways; for widening or im- 
proving existing public roads and ways ; for a 
supply of stone, gravel, or other materials for 
the repairs of the roads and ways within the 
parish in which such land shall be situate ; for 
the formation of such public drains, water- 
courses, or embankments as may appear con- 
ducive to the health and advantage of such 
parish or the neighbourhood ; for the forma- 
tion or improvement of public ponds, wells, 
and watering-places ; for a place of exercise 
and recreation for the inhabitants of the neigh- 
bourhood ; for allotments or field gardens for 
the labouring poor; for a supply of fuel for 
the poor or other inhabitants of such parish ; 
for land for any burying-ground, or enlarging 
any burying-ground ; for the site of any church 
or chapel, parsonage-house, school, workhouse, 
or garden to be attached thereto respectively; 
or for any other purpose of public utility or 
convenience, or for the general convenience or 
accommodation of the persons interested in the 
land to be inclosed ; and also, upon instruc- 
tions to such vahier, for the formation, altera- 
tion, or improvement on the land to be inclosed 
of private or occupation roads and ways, com- 
mon ponds, ditches, watercourses, embank- 
ments, tunnels, bridges, and fences, or any of 
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them, or any other works for the improvement 
of such land, or for the convenience of the 
occupiers of the respective allotments thereof; 
i and also for the adoption and use, for the par* 
poses of the inclosure, of a copy of any map or 
plan which shall have been confirmed under 
the hands and seal of the tithe commissioners 
of the land in question, or of any other map or 
plan of the accuracy of which the inclosure 
commissioners shall be satisfied, or for mak- 
ing any new survey, map, or plan ; and as to 
all other matters and things which may be 
proper to be done in the matter of the in- 
closure; and also for the raising and payment 
of all expenses incident to such inclosure, 
either by sale of part of the land proposed to 
be inclosed, or by such rate as hereinafter 
provided, as to the persons present at such 
meeting, or such majority as aforesaid, shall 
seem fit; and the majority in number and 
value as aforesaid may make any agreement 
with the valuer for the payment of such valuer 
for the duties to be performed by him under 
this Act ; and all suQh instructions, and such 
agreement (if any), shall be reduced into writ- 
ing, and shall be sent by the assistant-commis- 
sioner (if any) present at the meeting, or other- 
wise by the chairman of the meeting, to the 
office of the commissioners; and it shall be 
lawful for the commissioners, having regard 
to the protection of the rights of all persons 
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interested in the inclosare, to allow or dis- 
allow such instructions in whole or in part, or 
to make such alterations therein or additions 
thereto, not inconsistent with the terms and 
conditions of such provisional order and act as. 
aforesaid, and to allow or disallow such agree- 
ment, as they shall think proper; and in case 
no instructions shall have been so resolved 
upon, and sent to the commissioners, or in 
case they shall disallow the instructions so re- 
solved upon and sent, it shall be lawful for the 
commissioners to frame such instructions as 
they shall think proper, not inconsistent with 
the terms and conditions of such provisional 
order and act as aforesaid; and in case no 
such agreement shall have been sent, or the 
agreement sent shall have been disallowed, it 
shall be lawful for the commissioners to make 
such order for the payment of the valuer as 
they shall think proper ; and a copy, under 
the seal of the commissioners, of all such in- 
structions, as the same shall have been allow- 
ed, altered, or framed as aforesaid, shall be de- 
" livered to the valuer, with a copy of such pro- 
visional order and act of parliament (if any) as 
aforesaid ; and the valuer shall in his proceed- 
ings in such inclosure observe and obey the 
directions and declarations of such provisional 
order, act, and instructions respectively,* 

* The 12 & 13 Vict. c. 83, s. 3, authorizes subsequent 
meetings for the purpose of giving further instructions 
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t Contested Claims may be decided by Assistant- 
. Commissioner specially appointed as Assessor, 

XXXV * And be it enacted, that the said v»inermay 

' , be ■ssisted 

valuer, upon the hearing and determining o* j^jl^^ljj: 
any contested claim or objection, or upon sioner. 
awarding any costs, as hereinafter mentioned, 
shall, if he think proper, or if the persons 
interested shall in their instructions to the 
valuer so direct, be assisted by an assist- 
ant-commissioner, specially appointed as an 
assessor, who shall be a practising barrister- 
at-law of five years' standing at the least ; f 
and the determinations of the said valuer as 
to all such contested claims and objections, 
and costs, shall be made pursuant to and in 
conformity with the decisions of such assessor: 
provided nevertheless, that such assessor shall 
not interfere further in the execution of this 
Act than in settling what contested claims 
shall be allowed or disallowed, and what 
costs, if any, shall be allowed to or paid by 
any parties making or objecting to such claims. 

to the valuer ; but it would appear, from a consideration 
of this section in conjunction with the 55th and 56th 
sections, that no appeal to the Courts will lie from an 
investigation thus conducted ; but that there must be a 
demand of rehearinf^ before an assistant-commissioner. 

* It has been the practice of the commission, in all 
Questions of intricacy, to appoint an assessor from among 
their legal assistants, to assist the valuer. 

t This qualification is abolished by the 9 & 10 Vict. 
c. 70, 8. 13. 
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Instructions to Valuer. 

Alterations XXXVI. Provided always, and be it en- 
structionsto acted, that if the commissioners shall alter or 
eom^sion- add to the instructions to the valoer which 
a^^upon shall have been resolved upon at a meeting^ of 
^i^bya'the persons interested as aforesaid, or shall 
the p^so^ disallow any such instructions and frame other 
interested. Jugtructions in lieu thereof, the commission- 
ers shall cause to be deposited for inspection, 
as hereinbefore directed with respect to the 
provisional order, a copy of the instructions 
so altered, or of the instructions so added to 
with the additions, or of the instructions so 
framed by the commissioners, as the case 
may be, and shall call a meeting, with four- 
teen days' notice, of the persons interested as 
aforesaid, for the consideration thereof; and 
if such altered instructions, or such additions 
to the instructions, or the instructions so 
framed by the commissioners, as the case 
may be, shall not be approved by the majo- 
rity in number and the majority in respect of 
interests of the persons present at such meet- 
ing or at some adjournment thereof, or at 
some other meeting of the persons interested 
as aforesaid, called with such notice as afore- 
said, such inclosure shall not be proceeded 
with unless and until some instructions to the 
valuer, resolved upon or approved by the ma- 
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jority in namber and the majority in respect 
of interests at some meeting of the persons in- 
terested as aforesaid, called with snch notice 
as aforesaid, or at some adjournment thereof, 
shall be finally allowed by the commissioners. 

XXXVII. And be it enacted, that at the a rarrejor 
meeting for appointing a valuer, or at some^nted^^ 
other meeting called by the commissioners for p^^^llf. 
this purpose, it shall be lawful for the persons, tmnicfit. 
or their agents, present at such meeting, or the 
majority in number, and the majority in re- 
spect of interest (if they shall so think fit)^ to 
appoint a surveyor for the purposes of such 
inclosure, to assist or act under the directions 

of the valuer in the admeasurement, mapping, 
and setting out of the lands to be inclosed. 

Valuer's Declaration. 

XXXVIII. And be it enacted, that no Form of de 
valuer shall be capable of acting until he shall vahier.^'^ ^ 
hare made and subscribed, before the said com- 
missioners or some assistant-commissioner, jus- 
tice of the peace, or master extraordinary in 
Chancery, the following declaration ; (that is 

to say,) 

* I do solemnly declare, that I will 

' faithfully, impartially, and honestly, according 
* to the best of my skill and judgment, perform 
/all the duties of a valuer in the inclosure of 
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' according to the provisions of an Act 

' passed in the year of the reign of her 

'Majesty Queen Victoria^ intituled .' 

Which declaration it shall be lawful for the 
commissioners or any assistant-commissioner, 
justice, or master extraordinary in Chancery, 
to administer ; and every such declaration so 
made and subscribed shall be countersigned 
by the person before whom the same shall 
have been made, and shall be sent by him to 
the office of the commissioners ; and a certifi- 
cate, under the seal of the commissioners^ that 
the person named in such certificate has been 
appointed a valuer in the matter of an in- 
closure, and has made and subscribed the 
declaration required by this Act, shall be con- 
clusive evidence of such appointment, and of 
his having made and subscribed such decla- 
ration. 

Boundaries of Parishes and Manors. 

Power to set XXXIX.* And be it enacted, that in case it 

dSriSofpa- shall be represented to the commissioners by 

nsheg. ^YiQ valuer acting in the matter of any inclosure, 

that the boundaries of any parish or manor in 

which the land proposed to be inclosed, or 

any part thereof, shall be situate, and of any 

• By sect. 9> of 12 & 13 Vict. c. 83, all these provisions 
are extended to the fixing boundaries of hamlets, &c., 
and of manors that do not abut upon any other manor. 
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parish or manor adjoining thereto, are not 
then sufficiently ascertained and distinguished^ 
it shall be lawful for the commissioners, or 
any assistant-commissioner by them appointed 
for that purpose, after giving such notices as 
they or he shall think necessary for the pro- 
tection of the rights of all persons interested 
in this behalf, to ascertain and set out the 
same respectively in writing under the hand 
and seal of such assistant-commissioner, or 
under the seal of such commissioners ; and 
after the said boundaries shall be so ascertained 
and set out and fixed, the same shall and are 
hereby declared to be the boundaries of such 
parishes and manors respectively;* and the 
commissioners or assistant-commissioner shall, 
'within one calendar month after ascertaining 
and setting out the boundaries, publish the 
same, by causing a description thereof in 
writing to be delivered to or left at the place 
of abode of one of the churchwardens or over- 



* The provisions of the Tithe Commutation Act en- 
able that commission, with certain assents, to settle 
boundaries for all purposes. The inclosure commission 
appears, however, only to take power to settle boundaries 
for the purposes of their own act. The difficulties arising 
from numerous concurrent jurisdictions for settling 
boundaries for particular purposes are very great. It is 
submitted that it would be a great public good if the 
ordnance surveyors were enabled, after perambulation, 
deposit of a map, and appeal dlowed to the inclosure or 
tithe commission, to settle boundaries for all purposes 
and for ever. 
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seers of tRe poor of each of the parishes of 
whioh the boundary shall be so set out, and of 
the lords of the several manors of which the 
boundary shall be so set out, or of the stewards 
of the respective manors, and shall give notice 
that such boundary has been so set out, and 
that such description has been so left as afore- 
Appeal on gaid, by advertisement : provided always, that 
boundary, any pcrsou interested in the determination of 
the commissioners or assistant-commissioner 
respecting the said boundaries, who shall be 
dissatisfied with such determination,. may with- 
in one calendar month next after the publica- 
tion of the said boundaries, by delivering or 
leaving such description as aforesaid, give 
notice in writing of his dissatisfaction to the 
commissioners, specifying the particulars in 
respect whereof he may be dissatisfied, and 
request that the matter in dispute may be sub- 
mitted to the determination of a jury; or any 
person dissatisfied may, within one calendar 
month after such publication of the said 
boundaries, give notice in writing to the com- 
missioners of such dissatisfaction, and of such 
particulars thereof, and of his intention to 
apply to the Queen'*s Bench to remove the 
determination of the commissioners or assist- 
ant-commissioner, by certiorari, into the said 
court ; and in every case in which any person 
shall have requested that the matter in dispute 
may be submitted to the determination of a 
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jary as aforesaid, and no notice 'shall have 
been given to the commissioners by any per- 
son, within the time hereinbefore limited, of 
his intention to apply to the Court of Queen'^s 
Bench to remove the determination of the 
commissioners or assistant-commissioners, by 
certiorari, as aforesaid, or such determination 
shall not have been removed within the time 
hereinafter limited, the commissioners shall 
and they are hereby required to issue a war- 
rant under their hands and seal to the sheriff 
of the county in which the parishes and manors 
in question, or one them, shall be situate, 
commanding such sheriff to impannel, sum- 
mon, and return, and such sheriff is hereby 
accordingly empowered and required to im- 
pannel, summon, and return, a jury of at least 
eighteen sufficient and indifferent men, quali- 
fied according to the laws of the realm to be 
returned for trial of issues in her Majesty's 
courts of record at Westminster ; and the per- 
sons 80 to be impannelled, summoned, and re- 
turned are hereby required to appear before 
any assistant-commissioner specially appointed 
by the commissioners for that purpose at such 
time and place as in such warrant shall be 
appointed, and to attend from day to day until 
duly discharged ; and out of such persons so 
to be impannelled, summoned, and returned, 
a jury of twelve men shall be drawn by the 
said assistant-commissioner, or by some person 
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to be by bim appointed, in such manner as 
juries for trials of issues joined in her Ma- 
jesty's courts of record at Westminster are by 
law directed to be drawn ; and in case a suffi- 
cient number of jurymen shall not appear at 
the time and place so to be appointed as afore- 
said, such sheriff shall return other honest and 
indifferent men of the standers-by, or of others 
that can speedily be procured to attend that 
service, (being so qualified as aforesaid,) to 
make up the said jury to the number of 
twelve; and all parties concerned may have 
their lawful challenges against any of the said 
jurymen, but shall not challenge the array; 
and the said assistant-commissioner is hereby 
empowered and required to summon before 
him all persons who shall be thought neces- 
sary to be examined as witnesses touching the 
matter in question, and may authorize or 
order the said jury, or any six or more of 
them, to view the boundaries, or the part 
thereof which is in controversy; and such jary 
shall upon their oaths, or being Quakers upoa 
their affirmations (which oaths and affirma- 
tions, as well as the oaths and affirmations of 
all such persons as shall be called upon to 
give evidence, the said assistant-commissioner 
is hereby empowed and required to administer),! 
inquire into and ascertain the said boundaries, 
or such part thereof as shall have been in con->! 
troversy, and shall declare whether the said|| 
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boundaries, as described and set out and pub- 
lished as aforesaid, are or are not the true 
boundaries of the respective parishes and 
manors respectively, and in case they shall 
declare that the same are not the true bounda- 
ries, then shall declare in what manner the 
boundaries so described and set out and pub- 
lished as aforesaid ought to be amended, and 
shall give verdict accordingly ; and the assist- 
ant-conamissioner shall reduce such verdict to 
writing, and certify the same to the commis- 
sioners, under his hand and seal; and in case 
such jury shall have declared that the bounda- 
ries so described and set out and published as 
aforesaid ought to be amended, the commis- 
sioners shall amend the same in accordance 
with such verdict, and such amended bounda- 
ries shall thenceforth be conclusive on all per- 
sons whomsoever.* 

XL. And be it enacted, that if any person Kon-attend. 
so summoned and returned upon any such jury m^. 
as aforesaid shall not appear, or appearing 
shall refuse to be sworn, or being a Quaker to 
make affirmation, or shall refuse to give his 
verdict, or shall in any other manner wilfully 
neglect his duty, contrary to the true intent 

* By the 12 & 13 Vict. c. 83, s. 1, the valuer may by 
his award declare the boundary of the parishes so far as 
it niDs through lands which are the subject of his award, 
where there is no existing dispute upon the subject. 
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and meaning of this Act, or if any person so 
summoned to give evidence as aforesaid shall 
not appear, on being paid or tendered a rea- 
sonable sum for his costs and expenses, or ap- 
pearing shall refuse to be sworn, or being a 
Quaker affirmed, or to give evidence, every 
person so offending, having no reasonable ex- 
cuse, to be judged of and determined by the 
said assistant-^commissioner, shall forfeit and 
pay for every such offence any sum not exceed- 
ing ten pounds ; all which said penalties and 
forfeitures shall and may be recovered as 
penalties and forfeitures are recoverable under 
this Act, 

Jnriessub- XLI. And be it enacted, that every such 

ject to same ' ^ 

M^re^ra jury and jurymen as aforesaid shall also be 
©om^aT^ subject to the same regulations, pains, and pe- 
wegtmin- nalties as if such jury and jurymen had been 
returned for the trial of any issue joined in 
any of ber Majesty's courts of record at West- 
minster. 

Co^ofap. XLII. And be it enacted, that in every case 
in which the verdict of a jury shall be given in 
favour of the person who shall have requested 
that such jury be summoned, all the costs of 
summoning such jury and the expenses of wit- 
nesses shall be defrayed by the commission- 
ers, and shall be expenses in the inclosure in 
the matter of which the question shall have 
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arisen, and sach costs and expenses shall be 
settled and determined by the said assistant- 
commissioner as aforesaid; but if the verdict 
of the jury shall be given against such person, 
the said costs and expenses shall be defrayed 
by such person; and in case such costs and 
expenses shall not be paid to the party entitled 
to receive the same within ten days after the 
same shall have been demanded, then the same 
shall and may, by warrant of the commission- 
ers, directed to any person or persons whomso- 
ever, be levied by distress ; but in case such 
person shall have requested such jury to be 
summoned in pursuance of a resolution of the 
rate-payers of any parish in vestry assembled, 
the costs and expenses so paid by him shall be 
repaid to him by the overseers of the poor of 
such parish, out of the poor^s rate, and shall 
be allowed in account to such overseers. 

XLIII. And be it enacted, that every per- security fbr 
son who shall be dissatisfied, and shall require taken by the 
a jury to be summoned as aforesaid, snail at en. 
his own costs, before the commissioners shall 
be obliged to issue their warrant for the sum- 
moning of such jury, enter into a bond, with 
two sufficient sureties, to the commissioners, 
in a sufficient penalty, to prosecute the com- 
plaint, and to bear and pay their costs and ex- 
penses of summoning and returning such jury, 
and taking such verdict, and of the summon- 

i2 
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ing and attendaDce of witnesses, in case the 
said costs and expenses shall fall upon them. 

F&ntma dis- XLIV. And be it enacted, that any person 
with deter- interested in the determination of the said 

minatioii of . . . 

oommission. commissioners or assistant-commissioner re- 
peaitoCourt specting: the said boundaries, who shall be 

of Qneen's • . . 

Bench. dissatisfied with such determination, and who 
shall, within the time hereinbefore limited, 
have given to the commissioners notice in 
writing of his intention to apply to the Court 
of Queen's Bench, as hereinbefore mentioned, 
may, within six calendar months next after 
publication of the said boundaries, move the 
Court of Queen's Bench to remove the said 
determination of the commissioners or assist* 
ant-commissioner by certiorari into the said 
court, the party making such application giv- 
ing (in addition to such notice of his intention 
as aforesaid) eight days'* notice of such appli- 
cation to the said commissioners ; and in case 
of removal as aforesaid, the decision of the 
said court therein shall be final and conclusive 
as to the boundaries of such parish or manor ; 
and after the expiration of the said term of six 
calendar months the determination of the com- 
missioners or assistant-commissioner shall not 
be removed or removable by certiorari, or any 
other writ or process whatsoever, into any of 
her Majesty's courts of record at Westminster 
or elsewhere; and no certiorari shall be al* 
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lowed to remove such determination unless the 
party prosecuting the certiorari shall before 
allowance thereof enter into a recognizance 
before one of the justices of the said court in 
the sum of fifty pounds, with condition to pro- 
secute the same without Toilful delay, and to 
pay to the said commissioners their full costs 
and charges within one calendar month after 
the determination shall have been confirmed, 
to be taxed according to the custom of the 
court; and no determination of a jury under 
the provision hereinbefore contained shall be 
removed or removable by certiorari ; and in 
every case in which any determination of the 
commissioners or of any assistant-commission- 
er, respecting the boundary of any parish or 
manor, shall be removed into the Court of 
Queen's Bench, it shall be lawful for the court 
to direct the trial of one or more feigned issues 
upon such points as the court shall think fit, 
and also to direct who shall be the plaintifi*or 
plaintiffs, and who shall be the defendant or 
defendants, on such trial, or to determine the 
same in a summary manner, or otherwise dis- 
pose of the question or questions in dispute, 
and to make such other rules and orders 
therein, as to costs and all other matters, as 
may appear to be just and reasonable. 

XLV. And be it enacted, that for the pur- Power to 
pose of shortening or rendering straight any bonn^adet. 
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boundary fences between the land to be in- 
closed and any adjoining lands it shall be law- 
ful for the valuer acting in the matter of any 
inclosure, with the consent in writing of the 
person interested in such adjoining lands, to 
set out and determine the boundaries between 
the land to be inclosed and such adjoining 
land, or to draw and define a new line of 
boundary, as he shall judge proper, for the 
purposes aforesaid ; and after such boundaries 
shall have been so set out and determined as 
aforesaid, or such new line of boundary drawn 
and defined, the same shall be made, fenced, 
ditched, or mounded by such person, in such 
manner, and at such times as the valuer shall 
direct, and shall for ever thereafter be deemed 
the boundaries and limits of such respective 
lands. 

Notices of Inclosure Meetings. 
Valuer to XLVI. And be it enacted, that the valuer 

hold meet- ... « . , , ,, 

ings. acting m the matter oi any inclosure shall 

from time to time hold such meetings for the 
examination of claims, and otherwise in the 
matter of such inclosure, as occasion shall re- 
quire, and shall cause notice to be given on 
the church door, and also like notice to be 
given by advertisement, of the time and place 
of the meeting in the matter of such inclosure, 
and of each subsequent meeting, in the like 
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manner, foarteen days at least before such 
gpectiire meeting (meetings by adjournment 
only excepted) ; and if from any cause the va- 
luer shall think fit to adjourn or postpone any 
such meeting, it shall be lawful for him to 
adjourn or postpone such meeting to any fu- 
tare day.* 

Claims. 

XLVII.f And be it enacted, that all persons ciaimito 
claiming any common or other right or inter- in writtng. 



* By the Amendment Act, 10 & 11 Vict. c. Ill, 8. 7» 
this may be done without the attendance of the assistant- 
commissioner or the valuer. 

t This clause is in a great measure adopted from the 
6th sect, of the General Inclosure Act. 

On that clause Mr. Coventry observes, " A non-com- 
pliance with this requisition will exclude the party from 
all participation in tne lands to be divided, if the com- 
missioners either casually or intentionally omit to make 
him any allotment.'' Such will be the case also under 
the Act now before us. The commissioners, indeed, have 
power to receive claims after the meeting for that pur- 
pose, but only for some special cause. It is probable 
that this power will be but sparingly exercised, otherwise 
the list of deposited claims will become useless for the 
purpose for which the deposit was directed. 

Sir W. D. Evans observes upon the corresponding 
clause in the Act of George the Third, '' The drawing a 
daim conformable to this clause requires a very con- 
siderable portion of technical accuracy; and I have in 
P^ctice known many valuable rights defeated in con« 
sequence of the informality of the claim." 1 Evans on 
Stat. 29, n. 

In a case where an allotment was made to a person in 
possession, but whose title was afterwards questioned. 
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est in any land proposed to be inclosed as 
aforesaid shall deliver such claims*' in writing 
to the valuer acting in the matter of such in- 
closure, at such meeting as the valuer shall 
appoint for the purpose, stating the several 
particulars in respect whereof such claims are 
made, and distinguishing the claims in respect 
of freehold,f copyhold, customary, and lease- 
hold property from each other, and mention- 
ing therein the places of abode of the respect- 
ive claimants, or their agents, at which notices 
in respect of such claims may be delivered ; 
and no such claim shall be received by such 
valuer after the last meeting to be held for that 
purpose (of which notice shall be given), except 

the person questioning the possessor's title had put in no 
written claim. The Court refused to acknowledj2;e his 
right to the allotment, whether he had title to the old 
inclosure or not. Gov. on IncL 141. 

* It is essential that these claims be correctly drawn, 
as in cases of appeal they will become the terms of the 
feigned issue. Vide ante, p. 85. Some forms of claims 
have been appended, but it is not probable that they will 
meet all the cases that must arise under the act. 

t By the Amendment Act, 11 & 12 Vict. c. 99> 8.-9» 
it is enacted, that the valuer may receive claims which do 
not contain any of these particulars. But the place of abode 
of the claimant or his agent must appear upon the claim. 
This amendment .however does not remove the neces- 
sity of having the claim put in legal language in all 
cases in which, from the amount of value involved^ it is 
possible that the question will go to an issue — for the 
claim must still be the basis of the decision, and the 
decision will still be the basis of the issue. The amend- 
ment was introduced to give relief to ver^ small claim- 
ants, whose claims were often found to be mformal. 
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for some special cause, to be allowed by the 
commissioners. 

XLVIII. And be it enacted, that a state- statement 
ment of all claims in the matter of any in-bedepodted 
closure which shall have been delivered to the ution. 
valuer acting in the matter of such inclosure, 
as hereinbefore provided, shall be made, and 
deposited by him at some public p lace within 
the parish in whic h the l a nd to be inclosed, or 
the greater part thereof, shall be situate ; and 
tRe valuer snail £ive notice on the church door 
orsucnparish and by advertisement of such 
statement having been deposited, and shall in 
such notice li mit su ch time for the delivery of 
objections to claims as the commissioners under 
the circumstances of each inclosure shall think 
reasonable, and by order under their seal di- 
rect, or in case no direction shall have been 
given by the commissioners in this behalf, 
then such time as the valuer shall think rea- 
sonable, not being less in any case than twenty- 
one days after such notice shall have been 
giveir; Tnd every person who shall object to a 
claim shall deliver his objection in writing to 
the valuer, and also deliveFaTcopy of sucl^ ob- \\ 
jecltoii at the placiTof abode of the claimant 
or his agent w ithuTlBe time limited for deli- 
very of objections to claims as aforesaid ; and 
no objection to any such claim shall be received 
by the valuer after the time so limited for the 

i3 
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delivery of objections to claims, unless for 
some special cause to be allowed by the com- 
missioners ; and after the time limited for the 
delivery of claims shall have expired the va- 
luer shall cause fourteen days^ notice to be 
given of the time and place of the meeting for 
the examination of such claims, and for the 
attendance of all parties concerned therein; 
and at such meeting the valuer shall proceed 
to examine into and determine such claims, 
and shall and may allow or disallow the same, 
in whole or in part, and make such order 



/ 



ciaimstobe therein, as to him shalTltppear just ; and in 
determined casc any doubts or difficulties shall arise re- 
subjec^to specting such claims, or any differences shall 
commission- happen between any of the claimants touching 
their respective claims, or the relative pro- 
portions of their rights and interests, the va- 
luer shall determine the same, and shall make 
such order therein as to him shall appear just, 
which order shall be final, unless any party 
shall be dissatisfied with the determination of 
the valuer, and shall give notice, as hereinafter 
provided, of his desire to have the claim or 
matter heard and determined by the commis- 
sioners or an assistant-commissioner; or in 
case the commissioners shall think fit to revise 
such determination, under the power herein- 
A after contained : and in case the valuer, on the 
determination of any claim which shall have 
' been objected to as aforesaid, or -4^ any objeo- 

■ 
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tion which shall have been made to any claim, 
shall see cause to award any costs, it shall be 
lawful for the valuer, upon application, to 
assess and award such costs as he shall think 
reasonable to be paid to the person in whose 
favour any determination shall have been 
made, and by the person whose claim or ob- 
jection shall have been disallowed ; and in 
case any person liable to pay such costs shall 
neglect or refuse to pay the same, upon de- 
mand, or within fourteen days thereafter, tlie 
valuer shall, by warrant under his hand and 
seal, directed to any person or persons whom- 
soever, cause such costs to be levied by dis- 
tress ; and if there shall be no goods or chat- 
tels whereon to levy such costs, it shall be 
lawful for the person in whose &vour such 
costs shall be awarded to recover the same by 
action of debt or on the case, in which action 
it shall be sufficient for the plaintiff to declare 
that the defendant is indebted to him in the 
sum specified in the order of adjudication 
made by the valuer, and in consequence of 
such order, without setting forth any other 
proceedings under this Act : provided always, 
that the valuer may pay the expenses of any 
witnesses, or of the production of any writings, 
maps, plans, and surveys, or copies thereof, 
where such witnesses shall attend, or such 
maps, plans, surveys, or copies thereof shall 
be produoed before such valuer, only on the 
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request and for the information or guidance 
of the valuer (and not on behalf of any party 
in difference), such last-mentioned expensea to 
be considered as part of the expenses of the 
inclosure. 

Titles. 

TitiMnotto XLIX. Provided also, and be it enacted, 
mined by that nothing in this Act contained shall extend 

Taliier, com- 

miMionera, to enable the valuer, or the commissioners, or 

or asdstaiit- * . . . . . , 

commis- any assistant-commissioner, to determine the 
title of any lands, or to determine any right 
between any parties contrary to the actual 
possession of any such party (except in cases 
of encroachment as hereinafter mentioned), 
but in case the valuer, or the commissioners 
or assistant-commissioner, shall be of opinion 
against the rights of the party in possession, 
they or he shall forbear to make any deter- 
mination thereupon until the possession shall 
have been given up by such party, or reco- 
vered from him in due course of law, or, where 
the circumstances shall admit, such valuer, or 
the commissioners or assistant-commissioner, 
may declare what right is appendant or ap- 
purtenant to any land or hereditament, or 
otherwise declare by any sufficient description 
the rights of the owner for the time being of 
any land or hereditament, without declaring 
by name who may be the actual owner of such 
land or hereditament. 
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Encroachments. 

L. And be it enacted, that all encroach* Eneroftch- 
ments and inclosures, other than inclosures ta^enty 
duly authorized by the custom of any manor ^**"' 
of which such land shall be parcel, or other- 
wise according to law, which shall have been 
made by any person, from or upon any part of 
the land proposed to be inclosed, within 
twenty years next before the first meeting for 
the examination of claims in the matter of the 
inclosnre thereof, whether any amerciament, 
rent, or money payment or acknowledgment 
shall or shall not have been paid or made in 
respect of the same, to or for the use of the 
lord of the soil or any other person, shall be 
deemed parcel of the land subject to be in- 
closed, and shall be divided, allotted, and 
inclosed accordingly : provided always, that 
in case, under the circumstances of any such 
encroachments or inclosures, it shall appear to 
the commissioners just or reasonable that 
rights or interests in the lands to be inclosed 
should be allowed to the persons in possession 
of such encroachments or inclosures, it shall 
be lawful for the commissioners, either in the 
instructions to the valuer, or by any subse- 
quent order under their seal, to direct what 
rights and interests, either absolute or for any 
limited terms or estates, should be allowed in 
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respect of such encroachinents, and the valuer 
shall allow and declare such rights accord- 
ingly : provided also, that it shall be lawful 
for the several persons who shall be in pos- 
session of any such encroachments or inclo- 
sures, or in the receipt of the rent thereof, at 
the time of the determination of claims under 
this Act, to take down or remove all such 
buildings, fences, and other erections as shall 
then be thereon, and to convert the materials 
thereof to their own use, within two calendar 
months after notice in writing signed by the 
valuer given to such respective persons, or 
posted on the church door; and in case any 
dispute or difference shall arise touching any 
such encroachments or inclosures, or as to the 
extent thereof, such dispute or difference shall 
be determined by the valuer. 

School- LI. Provided also, and be it enacted, that 

houses, ftc.» . 

not to be in casc any such land shall have been taken or 

deemed en- 

crouch- used, at any time before such first meeting 
for the examination of claims, for the erection 
of a school-house or the appurtenances thereto, 
or for other such purposes as in the opinion of 
the commissioners shall be charitable or paro- 
chial purposes, such land so taken or the 
erections made thereon, shall not be taken 
or deemed to be of the nature of an encroach- 
ment within the meaning of this Act; but 
where such land shall have been so taken for 



ments. 
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the purposes aforesaid within twenty years 
next before such first meeting for the exami- 
nation of claims, it shall be lawful for the 
commissioners^ where it shall appear just and 
desirable for the purposes of inclosure, to 
direct that such land be deemed parcel of the 
land subject to be inclosed, and be divided, 
allotted, and inclosed accordingly, and that 
compensation be made to the persons in pos- 
session thereof, or to trustees for the purposes 
for which such land shall have been so taken 
or used, by adequate allotments of the land so 
to be inclosed. 

LI I. Provided always, and be it enacted, EncroMh- 
that all lands which shall have been inclosed twenty 
from any land subject to be inclosed under bg to be 

, . a « , jfc deemed m- 

this iUct for more than twenty years* next dent tnoio- 
preceding the day of the first meeting for the 
examination of claims in the matter of such 
inclosure, shall for the purposes of this Act be 
deemed and taken to be ancient inclosures, 
bat not so as to carry any right of common, or 
compensation or allotment for or in respect of 
right of common, which might be claimed in 
respect of ancient inclosures. 



* The title to these encroachments is not affected by 
the Act. See Amendment Act, 10 & 1 1 Vict. c. 1 U, s. 3. 



■iireB. 
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Bights in 
respect of 
tofts to be 
allowed. 



Rights of Toftowners. 

LIII. And be it enacted, that all tofts, 
foundations, or sites of ancient commonable 
messuages or cottages, shall, upon proof being* 
made to the satisfaction of the valuer acting 
in the matter of any inclosure that common^ 
able messuages or cottages formerly sloo3*^ 
thereon, be deemed commonable messuages or 
cottages, and the respective proprietors thereof 
shall be entitled to the same compensation for 
the rights of common originally belonging 
thereto as if such messuages or cottages were 
still standing. 



Sights not 
sustainable 
in law to be 
aUowed up- 
on proof of 
sixty years' 
nsage. 



Evjoyment for Sixty Years constitutes a Right. 

LIV. And be it enacted, that where any 
claim shall be made to any right of common, 
or other right * which in the judgment of the 

* A difficulty will probably arise upon the constraction 
of this clause. The Courts have inclined to hold, that 
there is no such thin^ as a right of common not sustain- 
able in kw. See Ivatt v. Mann, 3 Scott, N. R. 364. In 
Benson v. Chester, 8 T. R. 396, the language of the con- 
veyance was stronger than the language of this clause. 
The common was there conveyed to trustees in trust, to 
aUow the commoners such user of the common as they 
had been accustomed to have ; but the Court held that 
the word " user" must mean legal user. 

If, on the other hand, it should be held that every user 
of sixty years' duration is legalized by this provision, 
many cases will doubtless occur in which commoners who 
have turned a greater number of cattle on the common 



/ 
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valaer, or of tbe commissioners or assistant- 
comroissionery could not be sustained in law, 
but proof sball be made to the satisfaction of 
the valuer, or of the commissioners or assistant- 
commissioner, that there has been enjoyment 
nnder the right so claimed for the space of 
si^t^ years or upwards next before the first 
meetKg for the examination of claims in the 
matter of such inclosure, it shall be lawful for 
the valuer, or the commissioners or assistant- 
commissioner, to allow such claims, in such 
and the same manner as if the right so claimed 
might have been legally sustained and esta- 
blished. 



Appeal from Valtuen^'^g Decinon to 
Commissioners. 

LV . And be it enacted, that after the valuer schedule of 
shall have heard and determined all claims lowed b/ 

than their land will winter, will advance claims to allot- 
ments in proportion to the quantities of cattle they have 
actually turned on for sixty years past. This certainly 
was not the intention of the framers of the statute ; hut 
it is submitted that it will be difficult to draw distinc- 
tions between the claimants to the benefit of this pro- 
vision. A. claims, as an inhabitant, an unlimited right 
to turn on upon the common. B. claims, as the possessor 
of an ancient tenement, a right to turn on thrice the 
number of cattle that his tenement will winter. Both 
have an user of sixty years. Both claims are bad in law; 
but if the claim of the inhabitant is included within the 
protection of this clause of the act, it seems difficult to 
understand how the claim of the surcharger can be ex- 
cluded from it. 
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madfand^ and objections which shall have been made in 
SfJ^tSi the matter of an inelosure he shall cause a 

lor inspec- 
tion, schedule of such claims and objections, and of 

his determinations thereon, to be deposited, 
and to remain for thirty days at the least, for 
the inspection of all persons interested therein, 
at some public place within the parish in 
which the land to be inclosed, or the greater 
part thereof, shall be situate, and shall cause 
notice to be given on the church door of such 
parish, and by advertisement, of such deposit, 
and shall also send a copy of such schedule to 
the commissioners, and shall famish any ex- 
planations or information in relation thereto 
to the commissioners, as they shall require; 
ciainumay and in casc any party dissatisfied with any 
fe^oommis- determination of the valuer as aforesaid shall, 
ana^stuit- within thirty days next after notice by the 
^uot!^' valuer of such deposit of the said schedule, 
cause to be delivered to the commissioners 
notice in writing of such dissatisfaction, and of 
the desire of such party to have the claim or 
matter so determined by the valuer heard and 
determined by the commissioners or by an 
assistant'Commissioner, or in case the com- 
missioners shall, on the representation of any 
persons interested in such inelosure, or on the 
information given by the valuer in relation to 
such schedule, be of opinion that all or any of 
the determinations of such valuer shall have 
been made without due consideration of the 
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legal rights of the parties interested, or shall 
be erroneous, then and in any sach case the 
commissioners shall forthwith give notice, in 
such manner as they shall think fit, appointing 
some convenient place and time for holding a 
meeting to hear and determine the claim or 
matter which shall be so desired to be re- 
heard, or all or any of the claims or matters 
which shall be mentioned in the said schedule, 
as the commissioners shall think fit; and the 
commissioners, or any assistant-commissioner 
specially empowered for that purpose, shall 
rehear and determine such claim or matter; 
and the determination of the commissioners or 
such assistant-commissioner shall be final and 
conclusive, and shall be binding on the valuer 
acting in the matter of such inclosure, unless 
any party dissatisfied therewith shall try his 
right by an issue at law, as hereinafter pro- 
vided. 

Appeal from Commissioners' Decision to a Court 
of Law by feigned Issue. 

LVI. Provided always, and be it enacted, Appeia 
that if any person claiming to be interested in teraSn«?^ 
any land proposed to be inclosed under this^^^^. 
Act shall be dissatisfied with any determina- *"* 
tion of the commissioners or assistant-commis- 
sioner concerning any claim or interest in or 
to the land proposed to be inclosed under the 
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powers hereinbefore contained, and shall cause 
notice in writing of such dissatisfaction to be 
delivered to the commissioners within thirty 
days next after notice of such determination 
shall have been given to the several parties or 
persons specially interested, if any such there 
be, it shall be lawful for such person so dis- 
satisfied, and giving such notice as aforesaid, 
to bring an action upon a feigned issue against 
the person in whose favour such determination 
shall have been made, or against the commis* 
sioners, and to proceed to a trial at law at the 
then next assizes, or at the assizes immediately 
following such next assizes, to be holden for 
the county wherein the land relating to which 
such dispute shall arise shall be situate ; and 
the defendant in such action shall, upon being 
served with the usual process therein, appear 
thereto, and accept one or more issue or issues, 
whereby such claim, and the right and in- 
terest thereby insisted upon, may be tried and 
determined, such issue to be settled by the 
proper officer of the court in which the said 
action shall be commenced, in case the parties 
shall differ about the same; and the verdict 
given upon the trial of such action shall be 
binding and conclusive upon all parties thereto, 
unless the court wherein such action shall be 
brought shall set aside such verdict, and order a 
new trial to be had ; and after such verdict shall 
be given, and final judgment obtained thereon, 
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the commissioners shall act in conformity 
thereto, and allow or disallow the claim there- 
by determined according to the event of such 
trial ; and the costs attending any such action 
shall abide the eyent of the trial. 

LVII. Provided always, and be it enacted, gjjj^f**^ 
that if no such notice of dissatisfaction shall be '^^^ 
given, or if no such action at law shall be com- ^^J^^ 
menced as aforesaid^ or if any such action shall 
be commenced, and the plainti£P therein shall 
not proceed to trial within the time herein- 
before limited for that purpose, unless the 
court for sufficient cause put o£P the trial, then 
the determination of the said commissioners or 
assistant-commissioner shall be final and con- 
clusive. 

LVII I. And be it enacted, that if any per- Aetionmot 
son, plaintiff or defendant in any action to be *°**^**' 
brought as aforesaid, shall die pending the 
same, such action shall not abate by reason 
thereof, but may be proceeded in as if no such 
event had happened, the heir or devisee, or 
other person entitled to the interest of the de- 
ceased party in the matter in question, being 
served with process in the action ; and if any 
person in whose favour such determination as 
aforesaid shall have been made, and against 
whom any such action might have been brought 
if living, shall die before any action brought. 
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it shall be lawful for the person who might 
have brought such action to bring the same, 
within the time so limited as aforesaid, against 
such person as if actually living, and to serve 
the commissioners with process for commenc* 
ing such action, in the same manner as the 
deceased person might have been served there- 
with if living, and it shall thereupon be in- 
cumbent on the commissioners to serve with 
such process the heir or devisee or personal 
representative of the deceased person, or other 
the person who shall claim the benefit of such 
determination as aforesaid ; and on such pro- 
cess being served such heir or devisee or per- 
sonal representative, or other person, shall 
appear and defend such action in the name of 
the person so dead, and proceedings shall be 
had therein in the same manner as if such 
person had been living, and the rights, in- 
terests, and claims of all parties shall be 
equally bound by the event of any action so 
brought or continued as aforesaid as if the 
death of any of the persons interested therein 
had not occurred. 

Costs. 

commis- LIX. And be it enacted, that in case the 

award costs, commissioners, or any assistant-commissioner 

appointed to hear and determine any claim or 

matter in pursuance of this Act, shall see 
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cause to award any costs, it shall be lawful 
for the commissioners or assistant-commis- 
sioner, upon application, to assess and award 
such costs as they or he shall think reasonable 
to be paid to the person in whose favour any 
determination of the commissioners or assist- 
ant-commissioner shall have been made, and 
by the person whose claim or objection shall 
have been disallowed ; and in case any person 
liable to pay such costs shall neglect or refuse 
to pay the same upon demand, or within fourteen 
days thereafter, the commissioners or assistant- 
commissioner shall, by warrant directed to any 
person or persons whomsoever, cause such 
costs to be levied by distress; and if there 
shall be no goods and chattels whereon to 
levy such costs it shall be lawful for the per- 
son in whose favour such costs shall be 
awarded to recover the same by action of 
debt or on the case, in which action it shall 
be sufficient for the plaintiff to declare that 
the defendant is indebted to him in the sum 
specified in the order of adjudication made by 
the commissioners or assistant-commissioner, 
and in consequence of such order, without 
setting forth any other proceedings under this 
Act. 

Submission to Arbitration. 

LX. Provided always, and be it enacted, iMiTcBraioef 
that in case any person hereinbefore authorized mittedtoar- 
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to bring an action upon a. feigned issue, and 
the person against whom such action might be 
brought, shall be desirous of submitting the 
matter in dispute or difference to the arbitra- 
tion of any arbitrator, or of any arbitrators 
and umpire, it shall be lawful for such persons 
to submit such matter in dispute accordingly, 
and such submission shall be irrevocable, and 
the decision thereupon shall be binding on 
both parties, and be obeyed accordingly, and 
the costs of such arbitration shall abide the 
event; and the commissioners may require 
each of the persons in difference upon any 
such submission to arbitration to give such 
security for the payment of the costs of such 
arbitration as the commissioners shall think 
fit. 

Powers of Valuer. 

Power to LXI. And be it enacted, that it shall be 
n^errater- lawful for the valucr acting in the matter of 
«'"«-'• any inclosure to set out and make .8uch com- 
mon ponds, ditches, watercourses, embank-^ 
ments, tunnels, and bridges, of such extent 
and form and in such situations as he shall 
deem necessary, and as shall not be inconsis- 
tent with the terms and conditions and in- 
structions hereinbefore mentioned, in the land 
to be inclosed, and also to enlarge, cleanse, or 
alter the course of and improve any of the 
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existing ditches or watercourses, embank- 
ments, tunnels, or bridges, as well in and orer 
the same land as also in any ancient inclosures 
or other lands in the parish or respective 
parishes in which the land to be inclosed may ' 
be situate, as the valuer shall deem necessary, 
making such satisfaction to the proprietors of 
such ancient inclosures or lands, for the 
damage done thereby, as the valuer shall 
think just ; and the expense of making and 
enlarging, altering and cleansing such ponds, 
ditches, watercourses, embankments, tunnels, 
and bridges, when the same shall be first done 
in pursuance of this Act, if not otherwise pro* 
vided for, shall be raised and paid in the same 
manner as the other expenses of the inclosure ; 
but all such ponds, ditches, watercourses, em- 
bankments, tunnels, and bridges shall at all 
times afterwards be repaired, cleansed, and 
maintained by such persons and in such man- 
ner as the valuer shall direct ; provided that 
no watercourse be diverted or turned without 
the consent in writing of the person interested 
in the land from which the same may be 
diverted, and of the person interested in the 
lands into which the same may be turned, or 
to the prejudice of any person interested in 
such watercourse, except with his consent in 
writing ; and that no ditch or watercourse, 
embankment, tunnel, or bridge, be enlarged 
or altered on any land other than the land to 
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be inclosed, without the consent in writing of 
the person interested in such land. 

Powerto LXII. And be it enacted, that in the first 

alter roadg ' 

and ways, place the valuer acting in the matter of any 
inclosure shall and may, before he shall pro- 
ceed to make any of the divisions and allot- 
ments of the land to be inclosed in pursuance 
of or in any manner not inconsistent with the 

• instructions given to such valuer as aforesaid, 

set out and make public roads and ways, and 
widen public roads and ways, in or over the 
land to be inclosed, and stop up, divert, or 
alter any of the roads or ways passing through 
the land to be inclosed, or through any old in- 
closures in the parish or respective parishes in 
which the land to be inclosed shall be situate ; 
and the soil of such of the roads and ways so 
to be discontinued and stopped up as pass 
through the lands to be inclosed shall be 
deemed part of the lands to be inclosed : pro- 
vided always, that nothing herein contained 
shall authorize the altering or diverting any 
turnpike road, unless the consent of the ma- 
jority of the trustees of such turnpike road, 
assembled at a public meeting called for that 
purpose, be first obtained : provided also, that 
before any public road or way shall be discon- 
tinued, diverted, stopped up, or altered by the 
valuer acting in the matter of any inclosure, 
the valuer shall cause to be affixed at each end 
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of sach road or way a notice to the effect that 
the same is intended to be discontinued, stop- 
ped up, diverted, or altered, as the case may 
be, from and after a day to be mentioned in 
sach notice ; and the valuer shall also cause the 
same notice to be given by advertisement for 
four successive weeks^ and also on the church 
door on the four Sundays of the said four suc- 
cessive weeks ; and after the said several notices 
shall have been so given such road or way 
shall, from and after the day in such notice 
mentioned^ be deemed to be discontinued, 
stopped up, diverted, or altered, as the case 
may be, subject, however, to such appeal as is 
hereinafter mentioned. 



Appeal to Quarter Sessions. 

LXIIL And be it enacted, that it shall be ^PgJ^!2 
lawful for any person, within four months after uons* 
the first Sunday on which such notice shall 
have been given on the church door of the 
intention that such road or way should be dis- 
continued, stopped up, diverted, or altered, as 
the case may be, to make his complaint thereof 
by appeal to the justices of the peace at the 
quarter sessions for the county, riding, division, 
or other jurisdiction in which such road or 
way, or the greater part thereof, shall be 
situate, upon giving to the valuer fourteen 
days' notice in writing of such appeal, together 

k2 
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with a statement in writing of the grounds 
thereof; but it shall not be lawful for the ap- 
pellant to be heard in support of such appeal 
unless such notice and statement shall have 
been given as aforesaid, nor on any hearing of 
appeal to go into evidence of any other grounds 
of appeal than those set forth in such statement 
as aforesaid. 

Trial of LXIV. And be it enacted, that in case of 

appeal. 

such appeal the justices at such quarter sessions 
shall, for the purpose of determining whether 
such public road or way shall be discontinued, 
stopped up, diverted, or altered, or whether 
the party appealing would be thereby injured 
or aggrieved, impannel a jury of twelve disin- 
terested men out of the persons returned to 
serve as jurymen at such quarter sessions ; and 
if, after hearing the evidence produced before 
them, the said jury shall return a verdict that 
such road or way is unnecessary, or may bene- 
ficially to the public be discontinued, stopped 
up, diverted, or altered, and that the party ap- 
pealing would not be injured or aggrieved 
thereby, then the said court shall dismiss such 
appeal, and shall award the costs of resisting 
the said appeal to be paid by the appellant to 
the valuer, and the same shall be recoverable 
in the same manner as any penalties and for- 
feitures are recoverable under this Act ; but if 
the said jury shall return a verdict that such 
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road or way is not unnecessary, and that the 
same could not beneficially to the public be so 
discontinued, stopped up, diverted, or altered, 
or that the party appealing would be injured 
or aggrieved thereby, the said court shall allow 
such appeal, and such public road or way shall 
not be discontinued, ^topped up, diverted, or 
altered ; or in case the same shall have been 
discontinued, stopped up, diverted, or altered, 
the said court shall make an order restoring 
the same to its original state, and shall award 
to the appellant the costs of prosecuting such 
appeal, and such costs shall be paid by the 
said valuer out of the moneys to be raised for 
the expenses of the inclosure: provided al- 
ways, that in every case in which any such ap- 
peal as aforesaid shall be made by the surveyor 
of the highways of any parish or place, under 
the direction of the inhabitants of such parish 
in vestry assembled, or, where there shall be 
no vestry meeting in such place, under the 
direction of the inhabitants contributing to 
highway rates assembled at any meeting of 
which fourteen days' notice shall have been 
given by advertisement and on the church 
door, then, although such appeal shall be dis- 
missed, the costs of prosecuting such appeal, 
and also such costs as shall be awarded to be 
paid by the appellant to the valuer, shall be 
paid out of the highway rate of such parish or 
place. 



198 8 & 9 vicrroRiiB begins, e. 118. 



Public Roads. 

Rojdjtobe LXV. And be it enacted, that such public 
carriage roads so to be set out as aforesaid 
shall be well and sufficiently fenced on both 
sides, by such of the persons interested in the 
land to be inclosed, and within such time, as 
the valuer acting in the matter of such inclo- 
sure shall direct; and the valuer shall form 
and complete such parts of the said public 
roads and ways as shall be newly made; and 
every such public road and way to be set out 
and made under this Act, shall be of the width 
required by the Act of the sixth year of King 

sfc6w.4, William the Fourth, intituled "An Act to 
consolidate and amend the Laws relating to 
Highways in that part of Great Britain called 
England," for a road or way of the like de- 
scription, which may be dedicated to the use 
of the public. 

BxpenseB of LXVL And be it enacted, that the expenses 

nakiiig and , * 

sitting attending the purchasing of the soil of all such 
public roads and ways as aforesaid, and the 
making, the stopping up, discontinuing, di- 
verting, widening, and altering of such roads 
and ways, and the money compensation in re- 
spect thereof, upon any inclosure, shall be paid 
in such manner as the expenses of such inclo- 
sure shall be directed to be paid. 
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LXVII. And be it enacted, that when and ^J^^ 
so soon as two or more of her Majesty's jus- JJ^'^jJ^n. 
tices of the peace for the county, riding, ^ivi-jj^^two 
sion, or jarisdiction in which the lands to be the peace. 
inclosed shall be situate, shall certify any of 
the public roads and ways to be set out in 
pursuance of this Act on any inclosure to be 
sufficiently formed and completed, such roads 
shall thenceforth be kept in repair by such 
persons and in such manner as the public 
roads within the said parish are or ought by 
law to be kept in repair ; and every such cer- 
tificate shall, at the quarter sessions of the 
peace to be holden for the said county, riding, 
division, or jurisdiction next after the date 
thereof, be filed of record by the clerk of the 
peace. 

Private SoadsJ^ 
LXVIII. And be it enacted, that the valuer ^7^ 

IXNUlf. 

acting in the matter of any inclosure shall and 
may set out such private or occupation roads 
and ways through the lands to be inclosed as 
he shall think requisite, for the use of the 
persons interested in such lands or any of 
them ; and any expenses which the valuer may 

* The powers of the valuer as to setting out private 
roads are extended by the 11 & 12 Vict. c. 99, ss. 4, 
5, 6, 7, and rates may be made for maintaining such 
roads ; and also common ponds, ditches, watercourses, 
embankments, tunnels, and ditches. 
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incur relative to the setting out or formation 
or completion of such private roads and ways, 
or any of them, shall, unless the valuer shall 
otherwise direct, be paid in the same manner 
as the other expenses of the inclosure; and 
such expenses of the formation and comple- 
tion of such private roads and ways as the 
valuer shall direct shall be borne by, and after 
the formation and completion of such private 
roads and ways the same shall be maintained 
and kept in repair by, and at the expense of, 
the owners and proprietors for the time being 
of the land inclosed, or such of them, and in 
such shares and proportions and in such 
manner as the valuer shall direct; and after 
such private roads and ways shall have been 
set out and made, the grass and herbage 
arising thereon shall for ever belong to and be 
for the use of such persons interested in the 
lands to be inclosed as the valuer shall direct, 
and in the absence of such direction shall 
belong to the proprietors of the land to be 
inclosed which shall next adjoin the said roads 
and ways on either side thereof as far as the 
crown of the road : and after such setting out 
as aforesaid all private or occupation roads or 
ways over, through, and upon the lands to be 
inclosed which shall not be set out as afore- 
said, shall be for ever stopped up and extin- 
guished. 



ACT FOR INCL08URB OF WASTES* '201 



Pincers of Valuer. 

LXIX. And be it enacted, that it shall be ?!£^:?' 
lawful for the valuer acting in the matter of J^^^Jj"*^ 
any inclosure^ before the making of the award, 
when the commissioners shall think necessary 
for the purpose of the inclosure, and by order 
under their seal authorize or direct^ by notice 
on the church door to order all or any part of 
the rights of sheepwalk, common or other 
rights, in or over the land to be inclosed or 
any part thereof, to be extinguished from such 
time or the exercise thereof to be suspended 
during such time as shall be expressed in such 
notice, and from the time mentioned in such 
notice such rights shall be extinguished or 
suspended accordingly : and if during the sus- 
pension or after the extinguishment of any 
such rights of sheepwalk, common or other 
rights as aforesaid, any person shall permit 
'his horses, cattle, sheep, or swine to go or 
depasture upon any of the lands over which 
such rights shall be suspended or extinguished, 
it shall be lawful for the valuer acting in the 
matter of the inclosure, or any other person by 
his order (testified in writing under bis hand), 
or any of the persons interested in such lands 
or in the inclosure thereof, to distrain such 
horses, cattle, sheep, or swine, being upon 
such lands contrary to such order, and to im- 

k3 
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pound the same until the person so offending 
shall pay to the person so distraining such 
sum of money as the valuer shall by writing^ 
under his hand have previously ordered, not 
exceeding ten shillings for each horse or head 
of ealtle, and five shillings for each sheep or 
swine so distrained ; and in case the same 
•shall not be paid within seven days after the 
same shall have been impounded, the valuer 
is hereby authorized to recover the same by 
way of peBalty, as hereinafter mentioned.* 

Course of LXX. And be it enacted, that it shall be 
maybe di- lawful for the valuer acting in the matter of 
any inclosure, at such time as he shall think 
fit, by notice on the church door, to direct the 
course of husbandry and the stint or rule of 
stockhig that shall be observed upon the land 
to be inclosed, until the time when the inclo- 
sure thereof shall be completed, as well with 
respect to the layixtg down, ploughing, sowing, 
fallowing, manuring, and tilling thereof, as to 
the stocking and feeding of the commonable 
lands and fallows or stubbles upon the same, 
and to direct such recompence to be made as 
he shall think right to diUy person injured by 

* Remedies against trespassers are f|riven by the 
Amendment Act, 1 1 & 12 Vict. c. 99* 8« 10 ; and by 8. 1 1, 
persons having taken possession of allotment may main- 
tain an action for damage. A further remedy against 
persons committing acts of ownership is given by 12 & 
IS Vict. c. 83, 8. 10. 
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soch directions, all which directions shall be 
binding upon all parties interested, their 
formers and tenants; and the ralaer shall 
impose soch pecuniary penalties on every per- 
son not conforming to such directions as he 
shall think necessary, not exceeding the sum 
of five pounds per acre in the case of crosfr- 
cropping, or withholding from the land its due 
proportion of manure, or ten ponnds in any 
other case, for any one offence, and shall also 
determine, in all cases where the tenant is 
entitled by agreement or custom to the manure 
arising from the lands in his occupation, by 
whom and in what sum of money such tenant 
shall be compensated for any such manure left 
or given up by him ; and such penalties and 
other sums of money shall be recovered in the 
same manner as by this Act directed for the 
recovery of penalties. 

LXXI. And be it enacted, that the valuer g^^^ 
acting in the matter of any inclosure shall by srowinc 
writing under his hand order what recom* 
pence in money shall be made to the owner of 
any crops growing, according to his agree- 
ment or lease, or according to the customary 
mode of cultivation within the parish in which 
the land to be inclosed shall be situate, upon 
such land, at the time of the division, allot- 
ment, and inclosure, for the said crops, by the 
person to whom the land on which such cr(^ 
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are growing shall be allotted, and also what 
recompence in money shall be paid, and hj 
whom, to any tenant or occupier of land, as 
well for the ploughing, tilling, cultiyating, 
manuring, or folding any land to be inclosed, 
for the benefit accruing thereby to the person 
to whom such land shall be allotted, or for 
any loss or disadvantage which any tenant or 
occupier may sustain by the loss of his follow- 
ing or way-going crops upon the land to be 
inclosed ; and if in any of the said cases the 
money to be paid for such recompence be not 
paid at the time and in the manner ordered by 
the valuer, then the same may be recovered by 
the person entitled thereto, from the person 
liable to pay the same, in the same manner as 
penalties and forfeitures are recoverable under 
this Act. 

AUoto^t LXXIL And be it enacted, that the valuer 
roads. acting in the matter of any inclosure shall 
allot to the surveyor of the highways for the 
time being of the parish in which the land 
proposed to be inclosed, or any part thereof, 
shall be situate, and to his successors for ever, 
such part of the land proposed to be inclosed 
as by the instructions given to such valuer 
shall have been directed to be appropriated for 
supplying stone, gravel, or other materials for 
the repairs of roads and ways, as aforesaid, or 
in case no such instructions shall have been 
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given in this behalf, and the valuer shall think 
an allotment necessary for the purposes afore- 
said, such part as the valuer shall think fit; 
and such allotments shall be inclosed and 
fenced as the valuer shall direct, and shall 
from the confirmation of the award be vested 
in the surveyor of the highways within the 
said parish for the time being, in trust for the 
purposes aforesaid ; and the grass and herbage 
of such allotments shall belong to such per- 
sons as by the valuer shall be directed ; and if 
he shall make no such direction, then such 
surveyor shall from time to time let any such 
allotment, reserving the right to get and take 
away such stone, gravel, and other materials 
when and as he shall think fit, for the most 
money that can be obtained for the same, and 
shall apply the rents and profits towards the 
repairs of the public roads or highways within 
the said parish ; and the said surveyor shall 
account for such rents and profits in the same 
manner as he is by law accountable for other 
moneys that shall come to his hands in the 
capacity of surveyor of the highways, and 
shall be subject to the like penalties for the 
neglect thereof. 

LXXIII. And be it enacted, that the valuer AUotmenta 
acting in the matter of any inclosure shall and ^Sr^S^ 
may, in pursuance of the directions of or in 
any manner not inconsistent with the direc- 
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with a statement in writing of the grounds 
thereof; but it shall not be lawful for the ap- 
pellant to be heard in support of such appeal 
unless such notice and statement shall have 
been given as aforesaid, nor on any hearing of 
appeal to go into evidence of any other grounds 
of appeal than those set forth in such statement 
as aforesaid. 

Trial of LXIV. And be it enacted, that in case of 

appeal. 

such appeal the justices at such quarter sessions 
shall, for the purpose of determining whether 
such public road or way shall be discontinued, 
stopped up, diverted, or altered, or whether 
the party appealing would be thereby injured 
or aggrieved, impannel a jury of twelve disin- 
terested men out of the persons returned to 
serve as jurymen at such quarter sessions ; and 
if, after hearing the evidence produced before 
them, the said jury shall return a verdict that 
such road or way is unnecessary, or may bene- 
ficially to the public be discontinued, stopped 
up, diverted, or altered, and that the party ap- 
pealing would not be injured or aggrieved 
thereby, then the said court shall dismiss such 
appeal, and shall award the costs of resisting 
the said appeal to be paid by the appellant to 
the valuer, and the same shall be recoverable 
in the same manner as any penalties and for- 
feitures are recoverable under this Act ; but if 
the said jury shall return a verdict that such 
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road or way is not nnnecessary, and that the 
same could not beneficially to the public be so 
discontinued, stopped up, diverted, or altered, 
or that the party appealing would be injured 
or aggrieved thereby, the said court shall allow 
such appeal, and such public road or way shall 
not be discontinued, ^topped up, diverted, or 
altered ; or in case the same shall have been 
discontinued, stopped up, diverted, or altered, 
the said court shall make an order restoring 
the same to its original state, and shall award 
to the appellant the costs of prosecuting such 
appeal, and such costs shall be paid by the 
said valuer out of the moneys to be raised for 
the expenses of the inclosure: provided al- 
ways, that in every case in which any such ap- 
peal as aforesaid shall be made by the surveyor 
of the highways of any parish or place, under 
the direction of the inhabitants of such parish 
in vestry assembled, or, where there shall be 
no vestry meeting in such place, under the 
direction of the inhabitants contributing to 
highway rates assembled at any meeting of 
which fourteen days' notice shall have been 
given by advertisement and on the church 
door, then, although such appeal shall be dis- 
missed, the costs of prosecuting such appeal, 
and also such costs as shall be awarded to be 
paid by the appellant to the valuer, shall be 
paid out of the highway rate of such parish or 
place. 
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as shall hare been thereby respectively direct- 
ed to be set apart for such purposes, and such 
allotments shall be made to such persons re- 
spectively, with such regulations and provisions 
as to the fencing, maintenance, use, and enjoy- 
ment thereof respectively, as the valuer, vrith 
the approbation of the commissioners, shall 
direct ; and in every case in which the valuer, 
with such approbation of the commissioners, 
shall not think it necessary or proper to direct 
the same to be otherwise made, such allot- 
ments shall be made to the churchwardens 
and overseers of the poor for the time being of 
the parish in which such allotments shall be 
situate; and all allotments which shall be 
made to the churchwardens and overseers 
under this Act shall be held by the church- 
wardens and overseers of the poor for the 
time being in the same manner and with the 
same legal powers and incidents as if the 
same allotments were lands belonging to the 
parish, but in trust nevertheless for the pur- 
poses for which the same shall be allotted, and 
subject, as to the said allotment for the labour- 
ing poor, to the provisions in relation thereto 
hereinafter contained, and as to all other such 
allotments, subject to such directions for the 
maintenance, fencing, management, and use 
thereof as the valuer, with the approbation of 
the commissioners, may think fit.* 

. * See the first Amendment Act, 9 & 10 Vict. c. 70, 8.4. 



ACT FOB INCL08UBB OF WASTES. 209 



Allotments for Exercise and Recreation. 

LXXIV. Provided always, and be it enacted, j^,jj^. 
that it shall be lawful for the valuer, with the ingaiiot- 

mentfl for 

approbation of the commissioners, to set out J?^5^ 
and allot such land as shall be appropriated sai^eet to 

. f th«oblig»- 

as a place of exercise and recreation as afore- **?°°'P«^: 

* , mittinff it to 

said to any person entitled to an allotment twoaed. 
under the inclosure, and who shall consent to 
receive the same in full or in part of his allot- 
ment ; and the person to whom the land so to 
be appropriated shall be allotted, and all future 
owners thereof, shall, unless it shall be other- 
wise directed by the award, be subject to the 
obligation of maintaining the fences of such 
land, and of preserving the surface thereof in 
good condition, and of permitting such land to 
be at all times used for exercise and recreation 
by the inhabitants of the parish and neigh- 
bourhood, and, subject to such obligations, 
the herbage of such land shall belong to the 
person to whom such land shall be so allotted. 



Allotments for Labouring Poor. 

LXXV. And be it enacted, that every allot- fojjj,™!^*" 
ment which shall be made and awarded for the bomingpoor 

may be 

labouring poor may be so awarded subject to ™fwi^«ob- 
and chargeable with a clear rent-charge, or <»ni rent- 
clear rent-charges, not exceeding in the whole vary and be 



210 8 & 9 yiCTORTJB rmqijxm, c* 118. 

reeorerabie the net annual value of the allotment In its 

M a uUie 

rent-eharge. actual Condition at the time of making the 
same; and every such reqt-charge shall be 
deemed at the time of the confirmation of the 
award to be of the value of such number of 
imperial bushels and decimal parts of an im- 
perial bushel of wheat, barley, and oats, as the 
same would have purchased at the average 
prices during the seven years ending on the 
Thursday next before Christmas-day one thou- 
sand eight hundred and thirty-five, as the 
same were ascertained by the advertisement 
inserted in the London Gazette under the pro- 
visions of the Act of the seventh year of King 

6&7W.4. William the Fourth, intituled "An Act for 
the Commutation of Tithes in England and 
WaUsy* in case one third part of such rent- 
charge had been invested in the purchase of 
wheat, one third part thereof in the purchase 
of barley^ and the remaining third part thereof 
in the purchase of oats, and the respective 
quantities of wheat, barley, and oats so ascer^ 
tained shall be stated in the award ; and every 
such rent-charge shall be paid by equal half- 
yearly payments on the first day of July and 
on the first day of January, the first of such 
half-yearly payments to be made on the first 
of such half-yearly days after the expiration of 
three years from the date of the confirmation 
of such award ; and such sum of money shall 
be payable in respect of such yearly rent- 
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charge as accordiDg to the prices ascertained 
by the then next preceding advertisement for 
the purposes of the said Act of the seventh 
year of King William the Fourth would have 
been payable in respect of a rent-charge of like 
amount charged on lands under the provisions 
of such Act ; and the sum of money thence- 
forth payable in respect of such rent-charge 
charged under the provisions of this Act, shall 
vary so as always to consist of the price of 
such number of bushels and decimal parts of 
a bushel of wheat, barley, and oats, respect- 
ively, according to the next preceding adver- 
tisement for the time being, in like manner as 
if the same had been a rent payable under the 
provisions of the said Act of the seventh year 
of King William the Fourth ; and the persons 
entitled to any rent-charge charged under the 
provisions of this Act shall have the same 
powers and remedies for enforcing payment 
thereof in all respects as are by the said Act of 
the seventh year of King William the Fourth, 
or by any Act for amending the same, given 
to the persons entitled to rent-charges charged 
under the said Act of the seventh year of King 
William the Fourth for recovering and en- 
forcing payment of such last-mentioned rent- 
charges ; and nothing herein or in such award 
contained shall render any person personally 
liable to the payment of any rent-charges to 
be charged under the provisions of this act : 
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provided always, that when such allotment, or 
«ny part thereof, shall be let and occapied as 
gardens under the provisions hereinafter con- 
tainedy the person for the time being entitled to 
the rent-charge charged thereon shall not dis- 
train for such rent-charge on the occupiers of 
such gardens, but the person so entitled may, 
in case such rent-charge shall be in arrear, give 
notice to the occupiers of such gardens, and 
to the allotment wardens, or any of them, and 
shall thenceforth, until the arrears of such 
Tent-charge, with all expenses occasioned by 
the non-payment thereof, shall be fully paid, 
be entitled to receive all the rent which, after 
such notice, shall accrue, in respect of such 
gardens, and shall have the same remedies for 
recovering such rent, and the same powers of 
determining the tenancy of such occupiers, 
and of letting and dealing with such allots 
ment, as such allotment wardens would have 
had in case such rent-charge had not been in 
arrear; and in case the said allotment war- 
dens, or any of them, after such notice shall 
have been given to them as aforesaid, and 
before the arrears of such rent-charge, with all 
such expenses as aforesaid, shall have been 
fully paid, shall receive any rent from the 
occupiers of such gardens, such of the allot- 
ment wardens as shall have received such rent 
shall, on demand, pay to the person then enti- 
tled thereto the arrears of the said rent-charge 
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then remaining unpaid, and the expenses occa- 
doned hy the non-payment thereof; and in 
default of such payment, on demand, such 
arrears of rent-charge and expenses may be 
recovered from the allotment wardens liable 
to pay the same as penalties are recoverable 
under this Act. 

Allotment to Lord.* 

LXXVI. And be it enacted, that after the Allotment 
several allotments hereinbefore directed shall of the 
have been set out and made, and after making 
provision for the payment of the expenses by 
sale of land, in case the expenses shall be so 
directed to be paid, the valuer acting in the 
matter of any inclosure shall allot and award 
unto the lord of the manor so much and such 
part of the land proposed to be inclosed as shall 
in the judgment of the valuer be equal (quan- 

* It is much to be regretted that the act does not 
contain a provision authorizing the commissioners to give 
the lord of the manor, instead of an allotment, a rent- 
charge issuing out of the land to be inclosed. At pre- 
sent the act imposes an outlay of capital upon the lord, 
often a tenant for life, in bringing his allotment into 
cultivation — no slight temptation to him to exercise his 
veto upon the inclosure. 

This note stood thus in the first edition ; but by the 
Amendment Act of 1846 (9 & 10 Vict. c. 70, s. 6) it is 
now provided that the commissioners may, by their provi- 
sional order, make it a condition that the lord of the 
manor shall have a rent-charge instead of an allotment. 
See this statute, post. 
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tity and value considered) to such a part of tlife 
residue of such land as shall be proportioned 
to his right or interest therein, according to 
the directions of the provisional order of the 
commissioners, in lieu of his right and interest 
in the soil of the said land» exclusive of any 
other allotments which may be. made to such 
lord in lieu of or in satisfaction for any other 
rights or interests in such land^ to which he 
may be entitled, and which shall not have 
been included in the estimate in such provi- 
sional order of his right and interest ;* and in 
case it shall have been declared by such pro- 
visional order that the right or interest of the 
lord has been estimated exclusively of his right 
or interest in all or any of the mines, minerals, 
stone, and other substrata under the land to 
be inclosed, then the valuer shall and may, on 
the request in writing of the lord, reserve or 
award to the lord such rights and easements 
for searching for, working, and carrying away 
such mines, minerals, stone, or other substrata 
which shall not have been included in such 
estimate of his right and interest, subject to 
such provisions for compensation for damage 
to be done to the surface in the exercise of 
such rights and easements, as by the valuer, 
with the approbation of the commissioners, 

• By the 12 & 13 Vict. c. 83, s. 5, the lord's right to 
quit-rent6, chief-rents, and heriots, may be extinguished 
by allotment. 
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^hall be thought reasoDable, and as shall not 
be inconsistent as to the terms of such provi- 
sional order. 



Allotments to Commoners. 

LXX VII. And be it enacted, that after the ^^JjgJJ"* 
several allotments hereinbefore directed shall 
have been set out and made, and after making 
provision for all or any part of the expenses 
of the inclosure by sale of lands, in case all or 
any part of the expenses shall be so directed to 
be paid, the valuer acting in the matter of the 
inclosure shall divide, allot, and award all the 
remainder of the land to be inclosed unto and 
amongst the several persons who shall be in- 
terested therein, in such shares and proportions 
as he shall adjudge and determine to be pro- 
portionate to the value of their respective 
rights and interests which shall have been 
claimed and allowed under the provisions 
hereinbefore contained.'* 

LXXVIII. And be it enacted, that where The rent- 
any allotments shall be made for the labour- abieout^of' 
mg poor, under the provisions hereinbefore for the u- 
contained, subject to any rent-charge or rent- poor ^be 

, 1. * I, X ? allotted to 

charges, such rent-charge or rent-charges may persona en- 

* Allotments of less than five pounds value may be 
compensated in money; see 11 & 12 Vict. c. 99^ s. 3, 
post. 
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Se^So?*' be allotted to any person or persons who may 
8ur«. elect to receive the same in full or in part of 

his or their allotment or allotments ; and in 
case no person shall so elect to receive the 
same, then to such persons and in such shares 
as the valuer may think convenient, for the 
purpose of equalizing allotments or otherwise ; 
and it shall be lawful for the valuer^ for the 
purposes of allotment under this clause, to 
estimate the value in fee simple of every such 
rent-charge to be four-fifths only of the value 
of an allotment of land equal in net annual 
value to such rent-charge. 

Separate »i- LXXIX. And be it enacted, that when any 

lotments to ^ j 

be made in persou to whom auv allotment shall be made 

respect of * _ . , _ 

or land assigned in exchange by virtue of this 
Act shall hold such land, or the land in re- 
spect of which such allotment or exchange is 
made, under different titles or for different 
estates, and as to copyhold or customary land, 
by separate quit-rents, the valuer in the mat- 
ter of the inclosure shall ascertain and distin- 
guish the land held for each of such estates 
and under each of such titles respectively, and 
shall accordingly set out distinct and several 
allotments for such respective lands, and dis- 
tinguish the several estates holden by several 
and distinct quit-rents. 



separate 
titles. 



Sereral 
aUotments 



LXXX. And be it enacted, that in case any 
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number of the persons interested in the land JJSt b?Sd" 
to be inclosed shall desire to have their allot- together, 
ments thrown together, and distinguished by 
metes and bounds, but not fenced from each 
other, and of such their desire shall give no- 
tice in writing to the valuer acting in the in- 
closure, such valuer shall set out the several 
allotments of such persons so giving notice as 
aforesaid by metes and bounds, but in one par- 
eel of land, and without requiring them to 
make anytsubdivision fences or other fences, 
save such ring or outer fences as may be ne- 
cessary, or as the valuer may direct to be 
made, for dividing the said parcel of land from 
the residue of the land so to be inclosed. 

LXXXL Provided always, and be it enact- ^2^ 
ed, that it shall not be lawful for the said va- ^^]^^ 
luer to allot to a^y other person than the pro- ^2or^'^ 
prietor thereof any land (other than encroach- 
ments and inclosures not authorized by law, 
made within twenty years next before the first 
meeting for the examination of claims, as afore- 
said) which may be cultivated as orchard or 
garden, or on which any building may have 
been erected, or which may have been inclosed 
by virtue of any agreement between the pro- 
prietor thereof and the persons having right of 
common over the same, without the consent in 
writing of such proprietor. 
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SlJ^to* LXXXII. And be it enacted, that the va- 
of honSe?^" luer, in making the several allotiuentB hereby 
steads. directed, shall have due regard as well to the 
situation of the respective houses or home^ 
steads of the persons interested in the land to 
%e indlpsed, as to the quantity and quality of 
-the land to be allotted to theni respectively, 
so far as may be consistent with the general 
convenience of such persons, and that such 
valuer, in making the said allotments, shall 
have particular regard to the convenience of 
the persons interested in respect of the smal- 
lest estates in the land subject to be inclosed 
under this Act. 

Allotments LXXXIII. And be it enacted, that the se- 

tobefenoed. , i i n 

veral allotments to be made, except the allot- 
ments to the surveyor, and churchwardens 
and overseers respectively, and the other allot- 
ments for public purposes, shall be inclosed, 
ditched, and fenced at the expense of the re- 
spective persons to whom the same shall be 
allotted, in sucfa manner and within such times 
as the valuer Ihall direct ;* and the fences so 
to be made shall for ever afterwards be re- 
paired and maintained by such persons as the 

* Where the proper allottee will not fence, the neigh- 
bouring owner, aggrieved by his neglect, may, after 
notice, make fence, an^^ recover the coat. See 11 & 12 
Vict. c. 99,8. 12, J 
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Yalaer shall direct ; and if from the situation 
or from any other circumstance it shall happen- 
that any person to whom any allotment shall 
be made shall not have a fair proportion of the 
boundary ditches or fences assigned to him to 
make, it shall be lawful for the yalner acting 
in the matter of any inclosure to ascertain and 
appoint what sum of money shall be contri- 
buted by such person towards making the 
boundary ditches and fences of the allotments 
of such other persons as shall have assigned 
to them to make too great a proportion there- 
of; and such money shall be paid to such per- 
sons and in such manner as by the valuer shall 
be directed, and the same may be recovered in 
the same manner as penalties or forfeitures 
are recoverable under this Act.* 

LXXXIV. And be 7t enacted, tbat if at any ifinterestin 
time before an allotment shall have been made before aiiot- 
by the valuer, any person shall sell liis right made, the 
or interest in the land to be inclosed, or any make^the 
part thereof, to any person, the valuer shall, the^^^ha^ 
upon such sale being certified to him in writ- 
-ing by the vendor, make an allotment of land 
to the purchaser, or to his heirs or assigns, 
in respect of the right or interest jo sold ; and 
every such purchaser, or his heirs or assigns, 
shall from the confirmation of the award hold 

• The 11 & 12 Vict. c. 99, ss. 10 & 11, provides re- 
medies against persons injuhog fences. 

l2 



aer. 
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and enjoy the land so to be allotted to him in 
such manner as the vendor might or ought to 
have done in case such sale had not been 
made ; and it shall be lawful for any person 
who shall be entitled to any allotment under 
this Act to <Je vise, convey, surrender, or other- 
wise assure the same allotment, or all or any 
part of his interest therein, at any time before 
the confirmation of the award ; and every such 
devise, conveyance, surrender, and assurance 
shall be of the same validity as if the same 
had been made after the confirmation of the 
said award; and it shall be lawful for any 
person entitled to any allotment to sell, dis- 
pose of, or convey the estate in right of which 
he may be entitled to such allotment, separate 
from and retaining to himself such allotment, 
or the right thereto; and the valuer is hereby 
required to award such allotment accordingly. 



toKmlde LXXXV. And be it enacted, that if any 
tativSrof"' P^^'son interested in any inclosure under this 
)arties ^qi shall die before the same shall have been 



parties 
dying. 



completed, the powers and authorities hereby 
vested in the commissioners, assistant>com- 
missioner, and valuer shall not be thereby 
determined or suspended, but they shall pro- 
ceed in the execution of such powers and 
authorities in such manner as they might have 
done in case such person had not died ; and 
the allotment which might have been made to 
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the person so dying shall be made to such 
person as by the law shall become entitled to 
the same, and shall be accepted and fenced 
by such party according to the directions con- 
tained in the award, and he shall be liable to 
the charges and expenses and other conditions 
of the inclosure. 

Old Inclosures. 

LXXXVI. And be it enacted, that it shall ^Hi^^ 
be lawful for the valuer acting in the matter J^j^^Jon^' 
of any inclosure, with the consent in writing "****• 
of the person interested in any old inclosed 
lands, or lands holden in severalty, or other- 
wise not subject to be inclosed under the 
general provisions hereinbefore contained, but 
within the parish in which the land to be 
inclosed, or some part thereof, shall be situate, 
or within some parish adjoining thereto, to 
order and direct such old inclosed lands or 
other lands as last aforesaid to be considered 
as allottable, and parcel of the land to be in- 
closed ; and such allowance shall be made 
to the person interested in such lands, on ac- 
count of the situation or other beneficial cir- 
cumstances thereof, as the valuer shall ad- 
judge to be just and reasonable : and he shall 
allot and award unto the person so interested 
in such old inclosed lands or other lands as 
aforesaid so much and such part of the land 
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to be inclosed as he shall think reasonable 
and just* 



Allotments to Classes of Persons.* 

tofr^n liXXXVII. And be it enacted, that where 
cSwwsof ^^^ freemen or burgesses of any city or bo- 
tHied'to^' ""^"g^j ^^ ^^^ householders or inhabitant 
r?™Stobe l^ouseholdcrs of any town or place, or any 
tfttSees class or description of such freemen, bur- 
gesses, householders or inhabitant household- 
ers, or any other persons as a class, shall be 
entitled to rights of common or other rights 
over the lands to be inclosed, it shall be law- 
ful for the valuer to award in respect of such 
rights one or more allotment or allotments, 
for the benefit of the class so entitled, to any 
two or more trustees, who shall be nominated 
by the majority at such meeting as hereinafter 
mentioned, or in case two or more trustees 
shall not be nominated at such meeting, then 
to such trustees as the commissioners shall 
approve, with provisions for the appointment 
of new trustees from time to time, or to the 
churchwardens and overseers of the poor of 
the parish in which each allotment shall be 
situate, in trust for the parties entitled to the 



• By the 12 & 13 Vict. c. 83, it is provided that per- 
sons having similar rights of common may be dealt with 
as a class* 
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right in respect of wliicb the allotment sball 
be made ; and it shall be also lawful for the 
valuer 9 having regard to such instructions, if 
any, as may have been resolved on at such 
meeting as hereafter mentioned, or to such 
instructions as shall be given by the commis- 
sioners in this behalf, to direct in what 
manner and under what regulations such 
allotment shall be occupied or enjoyed by the 
persons from time to time entitled to the 
benefit thereof, and (in case the valuer, having 
regard to such instructions, shall think fit) to 
give directions and powers for the letting of 
sueh allotment from year to year, or for any 
term of years, subject to such provisions and 
restrictions as the said valuer, with the appro- 
bation of the commissioners, shall think fit, 
and for the receipt of the money to arise from 
such letting, and for the application of such 
money for the benefit of the persons entitled 
to the benefit of the allotment, and to give all 
such directions and provisions for the fencing, 
draining, and management of such allotment, 
as the valuer may think expedient. 

LXXXVIII. Provided also, and be itP?werto 

sell guch 

enacted, that it shall be lawful for the valuer, allotments, 
with the approbation of the commissioners 
and of such meeting as hereinafter mentioned, 
to sell and dispose of the whole or any part of 
any allotment to which any such class of per* 
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sons as aforesaid shall be entitled under this 
Act ; and the allotment or any part thereof so 
sold shall be conveyed by the commissioners 
as the purchaser shall direct, and the com- 
missioners shall sign a receipt for the pur- 
chase money, which shall be a sufficient dis- 
AppiicaUon eharfi^c for the same ; and the purchase money 

of purchase , ,^ * •' 

money. arising from the sale, or the surplus thereof 
after payment thereout of any expenses to 
which the same shall be liable^ shall, with the 
approbation of the commissioners, be paid to 
any trustee or trustees, upon trust for the 
investment thereof, with provisions for the ap- 
pointment of new trustees from time to time, 
and for the application of the interest and 
annual produce of such investment to such 
purposes, for the benefit of the persons who 
would have been entitled to such allotment, or 
the part thereof so sold, in case the same had 
not been sold, as the commissioners shall 
approve, and by the final award in the matter 
of such inclosure direct. 



Meeting of LXXXIX. Provided also, and be it enacted, 

penonsso » i i • « i /» 

entitled for that whcu the claim of any class of persons 

givinff m- , •' * 

Btructions to entitled as aforesaid shall be allowed, the 
valuer shall certify such allowance to the 
commissioners, and the commissioners shall 
call a meeting of such persons by advertise- 
ment, for the purpose of appointing trustees of 
the allotment to be made for their benefit^ and 
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for giving instructions to the valuer concern- 
ing the enjoyment, occupation, and manage- 
ment of such allotment, or for letting the 
same, and for the application of the money to 
arise from such letting, or in case such meet- 
ing shall think fit that such allotment or any 
part thereof shall be sold, for directing the 
sale thereof, and the investment of the money 
arising from such sale, and the application of 
the income thereof; and the commissioners, 
having reference to the total number of such 
class (so far as the valuer or the commission- 
ers may have ascertained the same), shall by 
such notice declare the number of persons 
who should be present at such meeting to give 
validity to the proceedings ; and the decision 
of the majority of such meeting shall bind the 
minority and all absent parties : provided 
always, that no meeting shall be effectual for 
the purpose aforesaid unless such a number of 
the said persons shall attend the same as shall 
be mentioned in that behalf in the advertise- 
ment calling such meeting ; and if no effectual 
meeting shall be held for the purpose afore- 
said, or, being held, no instructions shall be 
resolved on by the majority present at such 
meeting, or in case the commissioners shall 
deem such instructions unjust or unreasonable, 
the commissioners may give such instructions 
to the valuer in respect of the matters aforesaid 
as they shall think fit ; provided that no sale 

l3 
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of any sach allotment or any part thereof shall 
he made except in pursuance of a resolution of 
a meeting called as aforesaid ; hut a recital in 
the conveyance hy the commissioners upon 
any sale that such sale was duly authorized 
shall for all purposes of title he evidence that 
such sale was made in pursuance of the reso- 
lution of a meeting duly called as aforesaid. 

Partijons XC, And be it enacted, that where any 

may be , •' 

made. persons interested in land to be inclosed under 
this Act * shall be so interested in undivided 
shares, or as joint tenants, coparceners, or 
tenants in common, it shall be lawful for the 
valuer^ upon the request in writing of any of 
the persons so interested in undivided shares^ 
or as joint tenants, coparceners, or tenants in 
common, to make partition of the lands or 
allotments coming to such persons so inter- 
ested, and to allot the same to such persons in 
severalty; and immediately after the said 
allotments shall be so made and declared the 
same shall be holden and enjoyed by the per- 
sons to whom the same shall be allotted in 
severalty^ subject to the same uses as such 
undivided share would have been subject to in 
case such partition had not been made ; and 
every such partition shall be specified in the 



* This provision is now extended to lands not under 
inclosure. See 11 & 12 Vict. c. 99, post. 
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award, and shall be valid and effectual to all 
purposes. 

XCI. And be it enacted, that all costs and c«tiofp«p- 

' tition. 

expenses attending any partition to be made by 
virtue of this Act shall be borne and defrayed 
by the several proprietors of or persons inter* 
ested in the estates which shall be so parted 
in such manner and proportions as the valuer 
shall order, and in case of non-payment thereof 
shall be recovered in the manner directed with 
respect to the recovery of penalties and for- 
feitures. 

Exchanges. 

XCII. And be it enacted, that it shall be Exchanges. 
lawful for the valuer to allot and award any 
land to be inclosed in exchange for any other 
land within the parish in which the land to be 
inclosed shall be situate, or any adjoining pa- 
rish ; and it shall be lawful for the valuer, in 
exercise of this present power, to allot all or 
any part of the land which would have been 
subject to be allotted under this Act for the 
purposes of exercise and recreation, or for the 
labouring poor, or for any other public pur- 
poses, to any person, in exchange for other 
land in the parish or in any adjoining parish 
which shall appear to the valuer more suitable 
or convenient for the purposes of exercise and 
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recreation, or for the labouring poor, or for 
such other public purposes as aforesaid, and to 
allot such other land for such purposes accord- 
ingly ; and ail lands taken and allotted as afore- 
said under this provision, although not situate 
in the parish in which the land given in ex- 
change for the same shall be situate, shall for 
the purposes of the provisions herein contained 
be deemed to be within such parish, and be 
managed and dealt with accordingly ; provided 
that all exchanges under which land shall be 
taken and allotted for public purposes as afore- 
said shall be made with the consent of the. 
person interested in the land so taken, and 
that all other exchanges be made with the con- 
sent in writing of the persons interested in the 
lands so exchanged ; and every such exchange 
so to be made shall be valid and effectual to all 
purposes, and shall be specified and declared 
in the award : provided also, that no exchange 
shall be made of any land held in right of any 
church or chapel or other ecclesiastical bene- 
fice, without the consent, testified in writing, 
of the bishop of the diocese and the patron 
of such benefice : provided also, that all costs 
and expenses attending the making and com- 
pleting of any such exchanges, except ex- 
changes of land taken for public purposes, shall 
be borne by the several parties making sueb 
exchanges in such manner and in such propor- 
tions as the valuer shall direct, and in case of 
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DOD-payment thereof sball be recovered in the 
manner directed with respect to the recovery 
of penalties and forfeitures ; and the expenses 
of the exchanges of land taken for public pur- 
poses shall be considered part of the expenses 
of the inclosure. 

XCIII. And be it enacted, that nothing in ^*"«"^, 
this Act contained shall extend to revoke, make °2^^J^ 

affected. 

void, or alter any will, settlement, uses, or 
trusts, or to prejudice any person having any 
right or claim of dower, jointure, annuity, por- 
tion, debt, charge, rent, or incumbrance upon 
or affecting any of the land to be inclosed, or 
which shall be exchanged or given in partition, 
in pursuance of this Act, but the land allotted, 
and the land given in exchange or partition, 
shall immediately after such allotment, ex« 
change, or partition be and enure, and the 
several persons to whom the same shall be 
allotted or given in exchange or partition as 
aforesaid shall thenceforth stand and be seised 
and possessed thereof respectively to and for 
such and the same estates, uses, trusts, intents, 
and purposes, and subject to the same condi- 
tions, charges, and incumbrances, as the several 
lands, rights, or undivided shares thereof, in 
respect whereof such allotments, exchanges, 
and partitions shall have been made would have 
stood limited to and for or been subject to in 
case the same bad not been allotted, exchanged, 
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or given in partition as aforesaid, and as if this 
Act bad not been made, save and except snob 
leases and tenancies at rack rents as shall be- 
come void by virtue of this Act, and any joint 
tenancy which may have been severed by par- 
tition as aforesaid, and such rights of common 
and other rights as are intended to be extin- 
guished by the inclosare, and subject never- 
theless to all such mortgages and saiesi as shall 
be made by authority of this Act. 

Tentireof XCIV. And be it enacted, that all such 

tbeallot- , * 

ments. land as shall be taken in exchange or on par- 
tition or be allotted by virtue of this Act shall 
be held by the person to whom it shall be given 
in exchange or on partition, or allotted under 
the same tenures, rents, customs, and services 
as the land in respect of which such land shall 
have been given in exchange or on partition or 
allotted would have been held in case no such 
exchange, partition, or indosure had been 
made ; and the land taken in exchange or on 
partition or allotted in respect of freehold shall 
be deemed freehold ; and the land taken in ex- 
change or on partition or allotted in respect of 
copyhold or customary land shall be deemed 
copyhold or customary land, and shall be held 
of the lord of the same manor under the same 
rent and by the same customs and services as 
the copyhold or customary land in respect of 
' which it may have been taken in exchange or 
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on partition or allotted was or ought to have 
been held, and shall pass in like manner as the 
copyhold or customary land in respect wliereof 
such exchanges, partitions, or allotments shall 
be made, and as to copyhold or customary al- 
lotments without any new admittance in respect 
of the lands taken or allotted respectively ;* 
and the land given in exchange or on partition 
or allotted in respect of leasehold land shall 
in like manner be deemed leasehold, and shall 
be held under the same rents and covenants as 
the land in respect of which it may have been 
allotted was held, and the remainder or rever- 
sion thereof shall be vested in the same lessor 
respectively as the remainder or reversion of 
such other land was vested before the exchange, 
partition, or allotment^ except where otherwise 
particularly directed by this Act. 

Leases. 

XCV. And be it enacted^ that immediately ^^^Jj 
after the allotments herein directed to be made may ^ 

Tolded. 

on any inclosure shall have been marked and 
staked out the valuer acting in the matter of 
such inclosure may direct the same to be en- 
tered upon by the persons respectively for 

* By the Amendment Act, 10 & 11 Vict. c. Ill, 8. 6, 
it is provided that with consent of the lord of the manor, 
the commissionen may declare that such land shall be 
held as of freehold tenure, * 
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whom the same shall be intended ; and imme- 
diately after the valuer shall so direct them to 
be entered upon, all leases^ agreements, and 
tenancies at rack rent subsisting of any part 
of the land to be inclosed, or which shall be 
exchanged in pursuance of this Act, or any 
common right thereon, shall, so far only as 
respects the land to be divided and allotted or 
exchanged, or common right, cease and be 
void at such time or times as the valuer shall 
by writing under his hand direct or appoint, 
so as the respective lessors or landlords of 
such land do, before or at the respective 
times at which such leases, agreements, or 
tenancies shall be directed to cease, make and 
pay such satisfaction to the respective lessees 
or tenants, for the loss which shall be sustained 
by the determination of such leases, agree* 
ments, and tenancies respectively, so far as 
regards the land or common right, the leases, 
agreements, and tenancies whereof are hereby 
authorized to be determined, as shall be mutu- 
ally settled and agreed between them, or as 
the valuer, being required by either of the 
parties, shall ascertain and direct: and the 
valuer, being so required, is hereby empow- ' 
ered and directed, by writing under his hand, 
to apportion a reasonable and proportionable 
part, having regard to the season of the year, 
of the rent reserved on any such lease, agree- 
ment, or tenancy, for or in respect of the time 
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which shall have elapsed between the last day 
on which any payment of the rent shall have 
become due, and the determination of any 
sach lease, agreement, or tenancy, and such 
part of the rent shall be recoverable by such 
ways and means as may by law be used for 
the recovery of rent in arrear ; and the valuer 
is hereby empowered and directed, in every 
case where such land or common right shall 
be held by virtue of any such lease, agree- 
ment, or tenancy, together with other lands 
or hereditaments, by one entire rent, by writ- 
ing under his hand to apportion and deter- 
mine what part of such rent shall be deducted 
in respect of the land or common right in such 
lease, agreement, or tenancy comprised as to 
which the same shall be determined as afore- 
saidy and from what time such deduction shall 
take place, and the rest of the rent reserved 
on any such lease, agreement, or tenancy shall 
during the remainder of the term thereof be 
the rent of and for the residue of such lands 
and hereditaments, and shall be payable and 
recoverable in like manner as the entire rent 
reserved by such lease, agreement, or tenancy 
shall immediately before such apportionment 
be payable and recoverable ; and the lessor or 
reversioner shall in respect of such apportioned 
rent, and in respect of the residue of such 
lands and hereditaments, have the benefit and 
advantage of the provisoes and conditions 
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which would have been applicable to the en- 
tire rent, and to all the lands and heredita- 
ments comprised in such lease, agreement, or 
tenancy, in case such lease, agreement, or 
tenancy had not been determined as to any 
part of such land : provided always, that no 
lease, agreement, or tenancy shall be deter- 
mined as aforesaid as to any house, cottage, 
or other building without three calendar 
months' previous notice in writing of such 
determination, under the hand of the valuer, 
shall have been given to the lessee or tenant, 
or left at such house, cottage, or building. 

Seiffniories. 

^^ected XCVI. Provided always, and be it enacted, 
c^ent"*^ that in every case all seigniories, royalties, 
franchises, and manorial jurisdictions whatso- 
ever in or upon the land to be inclosed under 
this Act shall not be deemed to be compen- 
sated or extinguished, but shall be saved and 
excepted out of the operation of this Act, 
unless in and by the award it shall be de- 
clared, with the consent of the lord or respec- 
tive lords interested therein, that such seignio- 
ries, franchises, royalties, and jurisdictions 
shall be extinguished upon the proposed in- 
closure. 
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Minerals. 
XCVIL Provided always, and be it en-MinenOa 

, •' under regU" 

acted, that in every case in which, under the\^*^p^' 

' . . •' , tnres may 

provisions hereinafter contained, part of the beresenred, 
land subject to be inclosed under this Actuals under 

* , lands to be 

shall be converted into and used as a reffu-beidinseve- 

11 11 .1 1 niii nUty are re- 

lated pasture^ and the residue thereof shall iinquiBbed. 

be divided and allotted in severalty, it shall be 

lawful for the valuer, having regard to the 

right of the lord of the manor, as the same 

shall have been ascertained and declared by 

the provisional order of the commissioners, 

and with the consent of the lord of the manor 

and a majority in value of the other persons 

interested in the lands proposed to be inclosed, 

to direct that the rights of the lord of the 

manor in and to all or any of the mines, 

minerals, stone, and other substrata under 

such part of the land as shall be converted 

into and used as a regulated pasture shall be 

reserved to the lord, and that all or any of the 

mines, minerals, stone, and other substrata 

under the residue to be divided and allotted 

in severalty shall become the property of the 

owners of the respective allotments, and that 

the allotments be adjusted accordingly. 

XCVIII. Provided also, and be it enacted, SS^ 
that in ewerj case in which the right to all or SSdSelr^ 
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of any sach allotment or any part thereof shall 
be made except in pursuance of a resolution of 
a meeting called as aforesaid ; but a recital in 
the conveyance by the commissioners upon 
any sale that such sale was duly authorized 
shall for all purposes of title be evidence that 
such sale was made in pursuance of thi^ reso- 
lution of a meeting duly called as aforesaid. 

Partitions XC, And be it enacted, that where any 

may be , "^ 

mfide. persons interested in land to be inclosed under 
this Act * shall be so interested in undivided 
shares, or as joint tenants, coparceners, or 
tenants in common, it shall be lawful for the 
valuer^ upon the request in writing of any of 
the persons so interested in undivided shares^ 
or as joint tenants, coparceners, or tenants in 
common, to make partition of the lands or 
allotments coming to such persons so inter- 
ested, and to allot the same to such persons in 
severalty; and immediately after the said 
allotments shall be so made and declared the 
same shall be holden and enjoyed by the per- 
sons to whom the same shall be allotted in 
severalty^ subject to the same uses as such 
undivided share would have been subject to in 
case such partition had not been made ; and 
every such partition shall be specified in the 



* This provision is now extended to lands not under 
inclosure. Ste 11 & 12 Vict. c. 99, post. 
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award, and shall be valid and effectaal to all 
purposes. 

XCI. And be it enacted, that all costs and cortiofpw- 

', , tition. 

expenses attending any partition to be made by 
virtue of this Act shall be borne and defrayed 
by the several proprietors of or persons inter- 
ested in the estates which shall be so parted 
in such manner and proportions as the valuer 
shall order, and in case of non-payment thereof 
shall be recovered in the manner directed with 
respect to the recovery of penalties and for- 
feitures. 

Exchanges. 

XCII. And be it enacted, that it shall be Exohangu. 
lawful for the valuer to allot and award any 
land to be inclosed in exchange for any other 
land within the parish in which the land to be 
inclosed shall be situate, or any adjoining pa- 
rish ; and it shall be lawful for the valuer, in 
exercise of this present power, to allot all or 
any part of the land which would have been 
subject to be allotted under this Act for the 
purposes of exercise and recreation, or for the 
labouring poor, or for any other public pur- 
poses, to any person, in exchange for other 
land in the parish or in any adjoining parish 
which shall appear to the valuer more suitable 
or convenient for the purposes of exercise and 
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the time being, is hereby empowered to take 
and impound any such horse, beast, cattle^ 
sheep, or swine which shall be found so graz- 
ing as aforesaid, as cattle damage feasant : 
provided always, that nothing herein contain- 
ed shall prevent the proprietors of the land 
which shall next adjoin the private roads and 
ways from depasturing their cattle thereon so 
far as the frontage of their respective land ex- 
tends. 

Alteration of Allotments. 

Aiterati<m CI. And be it enacted, that it shall be law- 
may be . , 

lotm*^*^' ^^^ ^^^ ^^® valuer acting in any incloaure, at 
any time before the confirmation of the award, 
with the approbation or by the direction of the 
commissioners, to make any alterations which 
he may think right and expedient in the al- 
lotments or in the fences which he may have 
set out and ordered, or in the private roads he 
may have set out, or in any of the orders or 
directions relating thereto which he may have 
made in the matter of such inclosure ; and in 
case any person shall be injured by any such 
alteration, on account of any expenses he may 
have incurred, or otherwise, the valuer shall 
ascertain and determine what recompence shall 
be made to him for such injury, and shall 
either pay the amount thereof out of the mo- 
neys raised for the expense of the inclosure, or 
shall direct by whom and in what manner 
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such recompence shall be made ; and in case 
of non-payment thereof the same shall be re- 
covered in the same manner as penalties and 
forfeitures are recoverable under this Act. 



Valuer*s Report 

CII. And be it enacted, that the valuer valuer to 
acting in the matter of any inclosure shall , as reported 
soon as conveniently may be after the division to a map of 
and allotment of the land to be inclosed shall ^^ ^^' 
be completed, draw up a report in writing, 
with a map thereunto annexed, which shall 
specify all the claims allowed, and all the al- 
lotments, exchanges, and partitions made in 
the matter of such inclosure, and all roads, 
ways, and works set out or directed to be 
made by the said valuer; and such report 
shall contain all such particulars in relation to 
such allotments, roads, ways, and works as are 
by thiB Act directed, and all such other direc- 
tions and determinations authorized by this 
Act as the said valuer shall think proper for 
the purposes of the inclosure ; and the map to - 
be annexed to such report shall comprise and 
show the land to be inclosed and the lands ex- 
changed, and also the lands in respect of which 
any allotments of the land inclosed shall have 
been made,* and shall distinguish by proper 

• The Amendment Act, 11 & 12 Vict. c. 99, s. 2, 
enables the commissioners, by a special order, to dispense 
with this requisite. 



240 8 & 9 VICTORIA RSGINJB, c. 118. 

references the allotments made in respect of 
the several lands respectively^ and such other 
particulars as the commissioners shall by any 
general or special instructions in relation to 
such report direct the valuer to set forth 
therein ; and such report shall be signed by 
the valuer, and shall, together with the map 
thereunto annexed, be sent to the office of the 
commissioners. 

P«?ortto cm. And be it enacted, that as soon as the 

be deposited ' 

forinspec- report of the valuer shall have been sent to 
the commissioners they shall cause a copy of 
the same to be deposited at some convenient 
place within the parish in which the land to be 
inclosed, or some part thereof, shall be situate, 
for the inspection of all persons interested in 
such land, and shall forthwith cause notice to 
be given where the said copy may be inspect- 
ed, and shall also in such notice appoint some 
convenient place, and such times as they shall 
think necessary (the first not earlier than 
twenty-one days from the first giving of such 
notice), for holding a meeting to hear objec- 
tions to any allotment, direction, determina- 
tion, or matter in the report ; and the com- 
missioners or some assistant-commissioner, at 
such meeting as aforesaid, shall hear and de* 
termine any objections which may be then and 
there made to any such allotment, direction, 
determination, or matter by any person inte- 
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rested therein, or adjourn the further hearing 
thereof^ if they or he shall think proper, to a 
Aiture meeting, and may, if they or he shall 
see occasion, direct any further valuation or 
survey of the land or any part thereof, and 
take such other measures for ascertaining the 
justice and propriety of the determinations 
and directions of the valuer, as to the commis- 
sioners or assistant-commissioner shall seem 
proper, and from time to time, if they or he 
shall see occasion, fix further meetings for the 
hearing and determining of objections, of 
which further meetings, when not holden by 
adjournment, notice shall be given in manner 
hereinbefore directed with regard to the ori- 
ginal meeting; and when the said commission- 
ers or assistant-commissioner shall have heard 
and determined all such objections, and made 
such inquiries as the commissioners shall think 
fit in relation thereto, the commissioners shall 
approve such report, or cause the allotments, 
directions, determinations, and matters therein 
mentioned, or any of them, to be amended, as 
they shall see occasion. 

Valuer's Award, 
CIV. And be it enacted, that after such:f^«^«**obe 

drawn up 

proceedings as aforesaid shall have been had, i>7 the 

* ^ , , . Taluer, 

and all such objections to such report (if any) 
shall have been finally disposed of, and such 
amendments (if any) shall have been made in 

M 
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the allotments, directions, and matters therein 
contained as aforesaid, the valuer, under the 
direction of the commissioners, shall cause to 
be drawn up and engrossed on parchment the 
award in the matter of such inclosure, which 
shall be signed by the valuer, and shall de- 
scribe the boundaries, if any, which shall have 
been ascertained and set out under the provi- 
sions hereinbefore contained, and shall contain 
or set forth the report of the valuer, or the al- 
lotments, exchanges, partitions, directions, and 
matters contained in such report, if so ap- 
proved as aforesaid, or such allotments, ex- 
changes, directions, and matters therein con- 
tained as the same shall have been amended 
as aforesaid, and shall contain a declaration 
whether all or any and which of the mines, 
minerals, stone, and other substrata shall or 
shall not have been included in the estimate 
of the right and interest of the lord in the soil 
(in respect of which any allotment shall have 
been made to him), and the valuer shall annex 
to such engrossment the map referred to by 
firmed by ^"^^ report; and the commissioners shall con- 
ilJfnf^™™**" firm such award, with the date of such confir- 
mation thereunto annexed, under their hands 
and seal.* 



confirma- QV. And be it enacted, that such confirma- 
tion of 

ftwftrd to bd »_ 

conclusive * This award may also contain a declaration as to 

evidence parish boundaries. See 12 & 13 Vict. c. 83, 8. I, post. 
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tion as aforesaid shall be conclusive evidence thatthe dt- 
that all the directions of this Act in relation to this Act 
such award and to every allotment, exchange, obeyed. 
partition, and matter therein set forth and con- 
tained, which ought to have been obeyed and 
performed previously to such confirmation, 
shall have been obeyed and performed; and 
no such award shall be impeached by reason 
of any mistake or informality therein, or in 
any proceeding relating thereunto, or on ac- 
count of any want of any notices or consents 
required by this Act, or on account of defects or 
omissions in any previous proceeding whatever 
in the matter of the inclosure ; and every al- 
lotment, exchange, partition, direction, matter, 
and thing specified and set forth in such award 
as aforesaid shall be binding and conclusive on 
all persons whomsoever. 

CVI. And be it enacted, that the several AUotments 
allotments which shall upon any inclosure oompensa- 
under this Act be allotted to the several per- Tiou^rights. 
sons who shall be entitled to the same shall 
when so allotted be and be taken to be in full 
bar of and satisfaction and compensation for 
their several and respective lands, rights of 
common, and all other rights and properties 
whatsoever, not excepted or reserved by this 
Act or by the award in the matter of such in- 
closure, which they respectively had or were 
entitled to in and over the said lands imme- 

m2 
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diately before such inclosure; and that from 
and immediately after the confirmation of the 
award by the commissioners, or at such earlier 
time as the valuer, with the approbation of the 
commissioners, shall by notice on the church 
door direct, all rights of common, and all 
rights whatever by the inclosure intended to 
be extinguished, belonging to or claimed by 
any person whomsoever, in or upon such lands, 
shall cease,, determine, and be for ever extin- 
guished. 

Supplemental Order. 

maJbJ^ib- ^'^'^II * Provided always, and be it enacted, 
Si^^^iOTiOT- *'^** when any award, so confirmed as afore- 
taf order, said, shall ndt have distinguished the several 
tenures of any of the lands therein mentioned, 
or the difierent estates or titles for or under 
which the same shall be held, or shall have set 
out and awarded an aggregate allotment in any 
case in which there should have been set out 
and awarded several and distinct allotments, it 
shall be lawful for the commissioners, at any 
time within two years after the confirmation of 
the award, upon request in writing to them 
made by any person interested in any such ag- 
gregate allotment, to do all such acts as may 
be necessary for supplying such omission, and 

* See note to sect. 152. 
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for subdividing such aggregate allotment, and 
for that purpose to examine witnesses, and 
proceed as if the said award had not been con- 
tirmedy and by any order or instrument under 
their hands and seal to subdivide any aggre- 
gate allotment into separate allotments, and 
to distinguish and set out the allotments and 
lands held by different tenures, and also the 
allotments and lands held by, for, or under 
different estates or titles respectively, in the 
same manner as by this Act is authorized and 
required to be done in cases where such allot- 
ments and lands are directed to be ascertained, 
distinguished, and set out by the valuer ; and 
every such separate instrument shall have the 
same power and effect as if it were contained 
in the said award : and such instrument shall 
be engrossed, and deposited with the award, 
and shall thenceforth be deemed to be part 
thereof to all intents and purposes; and all 
the expenses which shall be reasonably in- 
curred in or about any such subsequent inquiry 
or separate instrument as aforesaid, and the 
engrossment thereof, shall be paid by the 
party who shall have requested the commis- 
sioners to make and execute the same, or by 
his executors or administrators. 

Management of Allotments for Labouring Poor. 
CVIII. And be it enacted, that the allot- ^^f^^ 

' Ibr the la- 

ment upon which any inclosure under this Act Soaring 

, *^ "^ poor shall 

shall be made for the labouring poor shall be oe managed 
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bj the allot- under the manaerement of the incumbent of 

ment war- , ^ , 

dens. the parish or ecclesiastical district in which 

such allotment shall be situate (or the officiat- 
ing minister for the time being nominated by 
the incumbent for that purpose), the church- 
warden, if there be but one, or (if there be 
more than one) one of the churchwardens for 
the time being of such parish, and two other 
persons who shall be rated to the relief of the 
poor ia such parish ; and such churchwarden, 
where there is more than one churchwarden, 
shall be yearly named, and such two other 
persons shall be yearly chosen and appointed, 
at the same time, and by the same persons, 
and in the same manner, as the overseers of 
the poor for such parish shall be chosen and 
appointed, and shall continue in office in like 
manner until the next appointment of over- 
seers, or until others are named and chosen 
and appointed in their stead ; and such incum- 
bent (or officiating minister), churchwarden, 
and two other persons for the time being shall 
be styled ** the allotment wardens^ of the pa- 
rish, and shall manage and let the said allots 
ment as hereinafter provided, and all things by 
this Act authorized to be done by such allot- 
ment wardens may be done by any two of 
them, and in the event of the death or retire- 
ment from office of any one or more of the 
said allotment wardens, the surviving or con- 
tinuing wardens may act as if no such vacancy 
had happened. 
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CIX. And be it enacted, that the allotment saehauot- 
wardens shall from time to time let the allot- to be left. 
ment under their management in gardens not 
exceeding a quarter of an acre each to such 
poor inhabitants of the parish for one year, or 
from year to year, at such rents, payable at 
such times, and on such terms and conditions, 
not inconsistent with the provisions of this 
Act, as they shall think fit : provided always, 
that the commissioners may frame such regu- 
lations, not inconsistent with the provisions of 
the Act, for the letting of such allotments as 
aforesaid, as they may think advisable, and such 
regulations shall be obligatory on the allot- 
ment wardens during five years from the date 
thereof or during such shorter period as the 
commissioners shall direct : provided also, 
that the gardens so to be let shall be let free 
of all tithe or tithe rent-charge (if any), rates, 
taxes, and assessments whatsoever, and shall 
before the first letting thereof, and once at 
least in every ten years after such first letting, 
be valued by a competent person to be appoint- 
ed by the allotment wardens for that purpose, 
who shall estimate the full rent which the 
same would be worth to be let by the year for 
farming purposes, all tithes or tithe rent* 
charge, rates, taxes, and assessments, being 
borne by the landlord, and shall verify such 
valuation by solemn declaration under the sta- 
tute ; and the rent at which the same gardens 
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respectively shall be let shall be not below the 
fall yearly value of the land according to the 
last of such valuations; and the allotment 
wardens shall, for the purposes of all rates 
and taxes, be. deemed the occupiers of such 
allotment, and shall pay all rates and taxes, 
tithes and tithe rent-charge (if any), in respect 
thereof: provided always, that no building 
whatsoever shall, under any such letting as 
aforesaid or otherwise, on any pretence, be 
• erected for or used as a dwelling on any such 
garden or on any part of any such allotment ; 
and in case any such building shall be erected 
or used as aforesaid, contrary to this provision, 
the allotment wardens shall forthwith pull 
down the same, and sell and dispose of the 
materials thereof, and the produce of such sale 
shall be applicable in like manner as the rents 
of such gardens. 

BecoTcryof CX. And be it enacted, that if the rent re- 

gardent on 

nonpay- scrved upon the letting of any garden by the 
rent,ftc. allotment wardens shall at any time be in 
arrear for forty days, or if at any time during 
the tenancy, being not less than three calendar 
months after the commencement thereof, it 
shall appear to the allotment wardens that the 
occupier of such garden shall not have duly 
observed the terms and conditions of his te- 
nancy, or shall have gone to reside more than 
one mile out of the parish, then and in every 
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such case the allotment wardens shall serve a 
notice upon such occupier, or in case be ^hall 
have gone to reside out of the parish shall 
affix the same to the door of the church of the 
parish, determining the tenancy at the expira- 
tion of one month after such notice shall have 
been so served or affixed, and thereupon such 
tenancy shall be determined accordingly : pro- 
vided always, that in every such case the allot- 
ment wardens or their incoming tenant shall 
pay to the occupier whose tenancy shall have 
been so determined a fair recompence in mo- 
ney for any crops (not being crops prohibited 
by the terms of such tenancy) which may be 
growing on such garden at the time of such 
determination, and for any manure left on 
such garden, or any benefit accruing from the 
manuring of such garden to the wardens or 
their incoming tenant; and the justices to whom 
application may be made for a warrant to give 
possession of such garden shall settle the 
amount of such recompence, in caise the par* 
ties difier about the same, and stay the exe- 
cution of such warrant until the same shall 
have been paid or tendered, or (in case such 
occupier be absent) until the payment thereof 
shall have been secured to the satisfaction of 
such justices. 



m3 
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references the allotments made in respect of 
the several lands respectively, and such other 
particulars as the commissioners shall by any 
general or special instructions in relation to 
such report direct the valuer to set forth 
therein ; and such report shall be signed by 
the valuer, and shall, together with the map 
thereunto annexed, be sent to the office of the 
commissioners. 

jj^f'rtto cm. And be it enacted, that as soon as the 

be deposited ' 

^inspec- report of the valuer shall have been sent to 
the commissioners they shall cause a copy of 
the same to be deposited at some convenienft 
place within the parish in which the land to be 
inclosed, or some part thereof, shall be situate, 
for the inspection of all persons interested in 
such land, and shall forthwith cause notice to 
be given where the said copy may be inspect- 
ed, and shall also in such notice appoint some 
convenient place, and such times as they shall 
think necessary (the first not earlier than 
twenty-one days from the first giving of such 
notice), for holding a meeting to hear objec- 
tions to any allotment, direction, determina- 
tion, or matter in the report ; and the com- 
missioners or some assistant-commissioner, at 
such meeting as aforesaid, shall hear and de- 
termine any objections which may be then and 
there made to any such allotment, direction, 
determination, or matter by any person inte- 
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rested therein, or adjoura the further hearing 
thereof^ if they or he shall think proper, to a 
future meeting, and may, if they or he shall 
see occasion, direct any further valuation or 
survey of the land or any part thereof, and 
take such other measures for ascertaining the 
justice and propriety of the determinations 
and directions of the valuer, as to the commis- 
sioners or assistant-commissioner shall seem 
proper, and from time to time, if they or he 
shall see occasion, fix further meetings for the 
hearing and determining of objections, of 
which further meetings, when not holden by 
adjournment, notice shall be given in manner 
hereinbefore directed with regard to the ori- 
ginal meeting; and when the said commission- 
ers or assistant-commissioner shall have heard 
and determined all such objections, and made 
such inquiries as the commissioners shall think 
fit in relation thereto, the commissioners shall 
approve such report, or cause the allotments, 
directions, determinations, and matters therein 
mentioned, or any of them, to be amended, as 
they shall see occasion. 

Valuer's Award. 
CIV, And be it enacted, that after such:^^*"*^^® 

drawn up 

proceedings as aforesaid shall have been had, i>y the 
and all such objections to such report (if any) 
shall have been finally disposed of, and such 
amendments (if any) shall have been made in 

M 
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tions which shall be given to him under the 
provisions of this Act, ascertain and set out 
the part which shall be so used as a regulated 
pasture, and shall direct how and at whose ex- 
pense the same shall be fenced and divided 
from the residue of such land ; and the valuer 
acting in the matter of such inclosure shall, in 
every case where land shall be so directed to 
be used as a regulated pasture, ascertain and 
allot the respective stints or rights of pastur- 
age (specifying the respective numbers of the 
respective kinds of stock or animals to be 
admitted to the pasture in respect of such re- 
spective stints or rights of pasturage, with such 
option as to equivalent numbers of the re- 
spective kinds of stock and animals as he shall 
think just, and, if he shall think fit, specifying 
the time during which such stock or animals 
may be kept on the pasture,) as he shall ad- 
judge and determine to be proportionate to the 
value of the respective rights and interests of 
the persons interested as aforesaid ; and the 
commissioners may frame such directions as 
they shall think fit for guiding the valuer in 
the correct specification of such stints or rights: 
provided always, that in every case in which 
part only of the land subject to be inclosed 
under this Act shall be so directed to be used 
as a regulated pasture, and the residue thereof 
to be divided and allotted in severalty, it shall 
be lawful for such valuer, having regard to 
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the convenience of the persons interested in 
such land, to award to any such person either 
a stint or right of pasture, or an allotment in 
severalty only, or both a stint or right of pas- 
ture and an allotment in severalty, so as such 
stint or right only, or such allotment only, or 
(as the case may be) such stint or right and 
allotment together, be in the judgment of the 
valuer proportionate to the right and interest 
in respect of which the same shall be awarded; 
provided also, that in any case in which it shall 
appear to the valuer that the proportionate 
right or interest of any person is too small to 
be conveniently compensated by a stint or right 
of pasture, or that it is not practicable wholly 
to compensate such person by a stint or right 
of pasture, and the circumstances of the in- 
closure will not admit, in the judgment of the 
valuer, of an adjustment or compensation by 
an allotment in severalty, it shall be lawful for 
such valuer, for the purpose of compensation 
or adjustment, to direct a sum of money to be 
paid to such person in lieu of or (as the case 
may require) in addition to the award of a right 
of pasture or stint ; and such sum of money 
shall be paid out of the moneys applicable to 
the payment of the expenses of the inclosure. - 

CXIV. And be it enacted, that all the pro- convcwioii 

1 . n into regn- 

visions and powers hereinbefore contained iniatedpas- 
relation to public and private roads, ways, and ^^'"^^ 
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works, and all other the powers, provisions, 
and directions, penalties and forfeitures, appli- 
cable to the case of an inclosure under this 
Act, and the provisions and directions con- 
cerning examination of claims, and the re- 
hearing thereof, and the report of the valuer, 
and the amendment of the matter thereof, and 
the award, and the confirmation and effect of 
the award, shall be applicable to the case 
where the land subject to be inclosed shall be 
directed to be used as a regulated pasture ; 
and the word " inclosure ^' shall in every case 
in this Act where the context is not repugnant 
to such construction include the conversion 
of land subject to be inclosed into such regu- 
lated pasture, and the proceedings in relation 
thereto. 

Sgto^bT*" CXV. And be it enacted, that in every case 
established, ju v^hich land sball be directed to be converted 
into and used as regulated pasture under this 
Act, the valuer acting in the matter of the in- 
closure shall determine and direct the propor- 
tionate shares or aliquot parts which the re- 
spective owners for the time being of the several 
stints or rights of pasture shall be liable to 
pay of any sum of money which shall be raised 
by way of rate on such owners under the pro- 
visions of this Act ; and such determination 
and direction, in case the same shall be ap» 
proved, or as the same may be amepded by the 
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eommissioners, shall be for ever after observed 
in every rate to be made under the provisions 
of this Act, and shall be the rale also according 
to which the proportionate values of the stints 
shall be determined in taking the votes of the 
owners of stints under the provisions herein- 
after contained. 

CXVI. And be it enacted, that the right of l^^^_ 

soil of and in all land which shall be converted 1^^^ Fu- 
tures. 

into regulated pastures shall, subject to the 
right of the lord of the manor to all or any of 
the mineS| minerals, stone, and other substrata, 
where the same shall be reserved to him under 
this Act^ and to the other rights given or re* 
served by this Act and the award in the matter 
of such inclosure, be vested in the persons who 
under the directions and determinations of 
such award shall be the owners of the stints or 
rights of pasture therein, in proportion to the 
shares or aliquot parts which such stints shall 
be thereby declared liable to of any rate under 
this Acty as tenants in common. 

CXVII. And be it enacted, that where any Election of 
land shall have been converted into a regulated *®^^'**'^**- 
pasture under the provisions of this Act a 
meeting shall be called by the commissioners of 
the owners of the stints or rights of pasture, at 
such time after the confirmation of the award 
as the commissioners shall by notice on the 
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charch door appoint ; and the major part in 
value of such owners present by themselves, or 
their agent authorized in this behalf, at such 
meeting, shall elect a fit person or persons to 
be field reeve or reeves of such regulated pas- 
ture ; and every field reeve so to be elected as 
aforesaid, or to be elected or re-elected at any 
subsequent meeting, shall continue in office 
until the expiration of fifteen days after the day 
of the annual meeting of such owners then next 
following, and no longer, unless he shall be 
re-elected at such annual meeting; and such 
owners shall ever after such first meeting meet 
for the election of a field reeve or field reeves 
on the first Monday in February in every year ; 
and the owners assembled at such meetings 
shall from time to time fix,increase, or diminish 
the salary or payment to be made to every such 
field reeve, and may appoint or authorize any 
field reeve to appoint and employ herds and 
assistants, as such owners may think fit ; and 
any such field reeve may be removed by four 
fifths in value of the owners of stints present 
by themselves or their agents authorized in this 
behalf at any meeting called for the purpose by 
fourteen days* notice on the church door under 
the hands of any two such owners of stints ; 
and in case any such field reeve shall die while 
he shall hold such office, or shall be removed as 
aforesaid, it shall be lawful for the majority in 
value of owners of stints or pastures present as 
aforesaid at any meeting which upon such va- 
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cancy any two owners may call by foarteen 
days' notice on the church door, to appoint a 
field reeve in his place, who shall hold the office 
until the expiration of fifteen days after the 
then next annual meeting ; and a certificate in 
writing under the hands and seals of two jus- 
tices of the peace of the election of any field 
reeve (which certificate any two justices of the 
peace are authorized, tf they think fit, to give, 
on the request and upon the declaration of any 
owner of such stints as the agent of any such 
owner present at the meeting at which the elec- 
tion shall have taken place,) shall in all matters 
and proceedings whatsoever in which any acts 
done by any field reeve in the execution of his 
office shall be in question be evidence that he 
was duly appointed field reeve. 

CXVIII. And be it enacted, that the field ^g^jj^ 
reeve or reeves for the time being of every 
such regulated pasture shall, subject to such 
orders and instructions in writing as may from 
time to time be agreed on by the majority in 
value of the owners of such stints as aforesaid, 
at their yearly meetings, regulate the times in 
each year during which stock or animals shall 
be admitted to and excluded from such regu- 
lated pasture, and shall maintain and keep in 
order the fences, gates, ditches, drains, water- 
courses, embankments, jetties, and weirs, or 
make any new fences, gates, ditches, drains, 
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watercourses, embankments, jetties, or weirs, 
and do all works necessary for the maintenance 
and improvement and good order of such regu- 
lated pasture, and shall and may distrain all 
stock and animals found thereon contrary to 
the regulations of such pasture, and do all other 
acts for the maintenance and improvement of 
such regulated pasture, and the convenient use 
and occupation thereof, as the field reeve or 
reeves, subject to such instructions as aforesaid, 
may think fit ; and where there shall be any 
buildings on such regulated pasture, or where 
the majority in value of the owners of stints at 
any yearly meeting shall direct that any build- 
ings for the shelter or stall-feeding of stock or 
animals be erected thereon, such field reeve or 
reeves shall or may maintain and keep in repair 
such buildings, or cause such buildings to be 
erected, in pursuance of such direction, and let 
the same from year to year, or, under such in- 
structions as aforesaid, for any term of years, 
and shall receive the rents thereof; and such 
rents shall be applicable, in the first place, to 
the same purposes as the rates hereinafter au- 
thorized to be raised on the owners of stints are 
made applicable, and the residue (if any) shall 
be paid to the owners of stints in proportion to 
the respective liability of their stints to such 
rates. 

"4bie CXIX. And be it enacted, that when it 
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sball appear to the maiority in value of the increase or 

^ P .. . * .. 1 ^- diminution 

owners of stints present at any annual meeting ofrighto. 
that the condition of the pasture would admit 
of an increase of the respective rights of pas- 
ture thereon, or would require a diminution of 
such respective rights, it shall be lawful for 
such msy ority of the owners so present to direct 
that the respective number of stock or animals 
to be admitted to the pasture in respect of the 
several rights be increased, or, as the case may 
be, diminished, rateably, to such extent as 
they shall think fit : provided always, that in 
case it shall happen that the right of any such 
owner shall not be sufficient to admit of a rate- 
able increase or diminution, such annual money 
payment shall be made to such owner in lieu of 
increase of his right, or, as the case may be, 
charged on such owner in lieu of the diminu- 
tion of his right, as such majority shall award, 
or in case the person to or on whom such mo- 
ney payment shall be awarded or charged shall 
think the sum awarded insufficient, or the sum 
charged excessive, then as any two justices of 
the peace shall, upon the complaint of such 
person, and after summons of the field reeve 
or one of the field reeves of such pasture 
(which may be in the form in the schedule to 
this Act), and on hearing in a summary way 
the matter in difference, think reasonable and 
order to be paid ; and such order may be in 
the form in the schedule to this Act ; and every 
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such money payment payable in lieu of in- 
crease of right shall be paid annually by the 
field reeve out of the moneys raised by the 
rate made for the expenses of such regulated 
pasture ; and the money charged on any such 
owner shall be recoverable as a rate on owners 
of stints is hereby made recoverable ; and all 
annual payments payable as aforesaid shall be 
payable on the first Monday in February in 
every year. 

S'J^S'by CXX. And be it enacted, that all salaries 
"*«• and allowances to field reeves and other per- 

sons, and all expenses in and about the manage- 
ment of every such regulated pasture, and the 
repairs and erection of buildings thereon, under 
the directions of such meetings of owners as 
aforesaid, and all other expenses of such regu- 
lated pasture shall be paid and defrayed by the 
owners of the respective stints therein ; and 
for that purpose it shall be lawful for the field 
reeve or one of the field reeves, under the di- 
rections of any such meeting of owners, from 
time to time to make a rate on the respective 
owners for such sum as the majority of owners 
present at such meeting shall think requisite ; 
and every such rate shall be apportioned and 
paid by the owners according to the rule of 
rating established for such regulated pasture, 
and shall be paid to the field reeve on demand 
thereof, and in case the same shall not be paid 
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within fourteen days after demand thereof, 
shall be recoverable by distress ; and it shall be 
lawful for any field reeve to exclude from such 
regulated pasture the stock or animals of any 
owner or his tenant whose proportion of the 
rate shall be in arrear and unpaid for fourteen 
days after demand thereof, until the propor« 
tion of such rate so in arrear shall be fully 
paid ; and any such demand or distress may be 
made of or on the occupier of any such stint 
as if the occupier were the owner liable to the 
payment of such rate, and such rate may be 
paid by any such occupier on demand thereof, 
and the money so paid by such occupier shall 
be deemed a payment on account of his rent, 
and shall be allowed by his landlord accord* 
ingly. 

CXXL And be it enacted, that where any Puerto 

, •' apply the 

land shall be already occupied as a gated or Act to pu- 
stinted pasture, and any of the persons inter- ^"^ 
ested in such gated or stinted pasture whose 
interests shall not be less in value than two 
thirds of the whole interest therein, shall be 
desirous that such gated or stinted pasture 
should be subject to the provisions of this Act, 
concerning regulated pastures, without being 
subject to the other provisions concerning lands 
subject to be inclosed under this Act, and shall 
make application in writing to the commis- 
sioners to take proceedings for that purpose, 
it shall be lawful for the commissioners, after 
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making such inquiries as may appear to them 
necessary, to cause to be ascertained by any 
valuer to be appointed or approved by the 
commissioners for that purpose the proportion- 
ate rights and interests of the several persons 
interested in such pasture, and also the respec- 
tive rights of pasture to which, having reference 
to the productiveness of such gated or stinted 
pasture, the several persons interested therein 
may, in the jiidgment of such valuer, be en- 
titled ;* and such valuer shall determine and 
direct, as hereinbefore mentioned, the propor- 
tionate liability to rates under this Act of the 
occupiers of stints or rights of pasture, and in 
like manner as in case of the conversion into 
regulated pasture of land subject to be inclosed 
upon an inclosure under this Act; and the 
commissioners shall hear or cause to be heard 
by an assistant-commissioner, any objections 
to the determinations of claims by and to the 
report of the valuer respectively, and approve 
or amend such determinations and such report 
respectively as they shall think fit; and the 
valuer, under the direction or with the appro- 
val of the commissioners, shall frame and cause 
to be engrossed an award setting forth such 
draft award, and the matter of such report, and 
the commissioners shall confirm the same, with 
the date of the confirmation, under their hands 
and seal ; and from and after the confirmation 

• This will be found a very valuable provision. An 
inexpensive machinery for the regulation and improve- 
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of such award such gated and stiuted pasture 
shall be subject to all the provisioDs herein 
contained concerning land subject to be in- 
closed, converted into and used as regulated 
pasture, and shall be rateable under such provi- 
sions according to the rule of rating as set forth 
in such award ; and such award shall be as 
binding and conclusive as if the same had been 
made and confirmed on an inclosure under 
this Act. 



of 

cation 



CXXII. And be it enacted, that all the ex- Expenses 

, , appiicatio 

penses of or attendmg the proceedings for sub- of Act to 
jecting lands already used as gated or stinted ^^{^ 
pasture to the provisions of this Act, concern- 
ing lands subject to be inclosed, converted into 
or used as regulated pasture, shall be paid and 
borne by the persons interested therein, in pro- 
portion to their respective liabilities to rates 
under this Act, according to the rule of rating 
established in respect of such gated or stinted 
pasture under this Act, and shall be paid at 
such time and place and to such persons as the 
valuer, with the approbation of the commis- 
sioners, signified by writing under their hands 
and seal, shall direct, and shall be recoverable 
in such and the same manner as the expenses 
of an inclosure made in pursuance of this Act. 

znent of these pastures has been long required, and must 
greatly increase the value of such property throughout 
the kingdom. A private Act of Parliament was before 
this statute the only resource. 
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Power to enter Land for Surveys. 
Powerto CXXIII. And be it enacted, that for sur- 

enter land 

torsurveyp, veying and valuing any land to be inclosed or 
otherwise dealt with under this Act, and for 
the other purposes of this Act, it shall be law- 
ful for the commissioners, or an assistant-com- 
missioner or valuer, or any person or persons to 
be appointed by such commissioners, assistant- 
commissioner, or valuer, at any time after ap-. 
plication has been made to the commissioners 
to sanction an inclosure, or to certify to the 
expediency of an inclosure, as the case may be, 
to make any survey, admeasurement, plan, or 
valuation, with assistants and servants, and at 
any time or times whatsoever, until the inclo- 
sure or other proceedings under this Act shall 
be completed, to enter into, view, and examine, 
survey or admeasure, all and every part of 
the land to be inclosed or dealt with, and to 
do or cause to be done any act or thing neces- 
sary for putting this Act into execution. 



Expenses of Inclosures. 
ExpenseB of CXXIV. And be it enacted, that the allow- 

inciorares. , . i . i i i 

ances and payments to be made to and by the 
valuer, which shall have been audited and ap- 
proved by or under the directions of the com- 
missionerSy and all other the expenses of every 
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inclosure, except the allowances and salaries 
to the cominissioner who is to have a salary, 
and to the assistant-commissioners, secretary, 
clerks, messengers, and officers of the commis- 
sioners, and the travelling and other expenses 
of. the commissioners and assistant-commis- 
sioners, and except any expenses which the 
commissioners or assistant-commissioner, or any 
court under the powers of this Act, shall order 
to be otherwise paid, shall be borne and de- 
"frayed by the several persons interested in the 
lands to be inclosed (except the surveyors of 
highways, churchwardens and overseers, and 
persons to whom lands shall be allotted for 
public purposes, in respect of the allotments 
hereinbefore authorized or directed to be made 
to them respectively) in such shares and pro- 
portions, and shall be paid a t such time and 
place, or respective times aiid places, and to 
suc*h persons, as the valuer, with the approba- ; 
tion of the commissioners, signified by writing 
under their hands and seal, shall direct ; and \ 
such valuer shall give notice requiring pay- 
ment of the respective shares and proportions 
of such expenses on the church door, and shall 
give to all persons so liable, who shall not re- 
side in the parish in which the land inclosed 
or any part thereof shall be situate, and whose 
respective places of abode shall be known to 
the valuer, notice by letter sent by the post of 
the sums tCey respectively shall be liable to 

N 
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charcb door appoint ; and the major part in 
value of such owners present by themselves, or 
their agent authorized in this behalf, at such 
meeting, shall elect a fit person or persons to 
be field reeve or reeves of such regulated pas- 
ture ; and every field reeve so to be elected as 
aforesaid, or to be elected or re-elected at any 
subsequent meeting, shall continue in office 
until the expiration of fifteen days after the day 
of the annual meeting of such owners then next 
following, and no longer, unless he shall be 
re-elected at such annual meeting; and such 
owners shall ever after such first meeting meet 
for the election of a field reeve or field reeves 
on the first Monday in February in every year ; 
and the owners assembled at such meetings 
shall from time to time fix,increase, or diminish 
the salary or payment to be made to every such 
field reeve, and may appoint or authorize any 
field reeve to appoint and employ herds and 
assistants, as such owners may think fit ; and 
any such field reeve may be removed by four 
fifths in value of the owners of stints present 
by themselves or their agents authorized in this 
behalf at any meeting called for the purpose by 
fourteen days' notice on the church door under 
the hands of any two such owners of stints ; 
and in case any such field reeve shall die while 
he shall hold such office, or shall be removed as 
aforesaid, it shall be lawful for the majority in 
value of owners of stints or pastures present as 
aforesaid at any meeting which upon such va- 
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cancy any two owners may call by fourteen 
days* notice on the church door, to appoint a 
field reeve in his place, who shall hold the office 
until the expiration of fifteen days after the 
then next annual meeting ; and a certificate in 
writing under the hands and seals of two jus- 
tices of the peace of the election of any field 
reeve (which certificate any two justices of the 
peace are authorized, if they think fit, to give, 
on the request and upon the declaration of any 
owner of such stints as the agent of any such 
owner present at the meeting at which the elec- 
tion shall have taken place,) shall in all matters 
and proceedings whatsoever in which any acts 
done by any field reeve in the execution of his 
office shall be in question be evidence that he 
was duly appointed field reeve. 

CXVIII. And be it enacted, that the field J^J^JJ^ 
reeve or reeves for the time being of every 
such regulated pasture shall, subject to such 
orders and instructions in writing as may from 
time to time be agreed on by the majority in 
value of the owners of such stints as aforesaid, 
at their yearly meetings, regulate the times in 
each year during which stock or animals shall 
be admitted to and excluded from such regu- 
lated pasture, and shall maintain and keep in 
order the fences, gates, ditches, drains, water- 
courses, embankments, jetties, and weirs, or 
make any new fences, gates, ditches, drains, 
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watercourses, embankments, jetties, or weirs, 
and do all works necessary for the maintenance 
and improvement and good order of such regu- 
lated pasture, and shall and may distrain all 
stock and animals found thereon contrary to 
the regulations of such pasture, and do all other 
acts for the maintenance and improvement of 
such regulated pasture, and the convenient use 
and occupation thereof, as the field reeve or 
reeves, subject to such instructions as aforesaid, 
may think fit ; and where there shall be any 
buildings on such regulated pasture, or where 
the majority in value of the owners of stints at 
any yearly meeting shall direct that any build- 
ings for the shelter or stall-feeding of stock or 
animals be erected thereon, such field reeve or 
reeves shall or may maintain and keep in repair 
such buildings, or cause such buildings to be 
erected, in pursuance of such direction, and let 
the same from year to year, or, under such in- 
structions as aforesaid, for any term of years, 
and shall receive the rents thereof; and such 
rents shall be applicable, in the first place, to 
the same purposes as the rates hereinafter au- 
thorized to be raised on the owners of stints are 
made applicable, and the residue (if any) shall 
be paid to the owners of stints in proportion to 
the respective liability of their stints to such 
rates. 



F~^!***?li. CXIX. And be it enacted, that when it 

for mteaDie ' 
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sball appear to the majority in value of the increase or 

'^'^ . J J diminution 

owners of stints present at any annual meeting ofnghta. 
that the condition of the pasture would admit 
of an increase of the respective rights of pas* 
ture thereon, or would require a diminution of 
such respective rights, it shall be lawful for 
such msyority of the owners so present to direct 
that the respective number of stock or animals 
to be admitted to the pasture in respect of the 
several rights be increased, or, as the case may 
be, diminished, rateably, to such extent as 
they shall think fit : provided always, that in 
case it shall happen that the right of any such 
owner shall not be sufficient to admit of a rate- 
able increase or diminution, such annual money 
payment shall be made to such owner in lieu of 
increase of his right, or, as the case may be, 
charged on such owner in lieu of the diminu* 
tion of his right, as such majority shall award, 
or in case the person to or on whom such mo- 
ney payment shall be awarded or charged shall 
think the sum awarded insufficient, or the sum 
charged excessive, then as any two justices of 
the peace shall, upon the complaint of such 
person, and after summons of the field reeve 
or one of the field reeves of such pasture 
(which may be in the form in the schedule to 
this Act), and on hearing in a summary way 
the matter in difierence, think reasonable and 
order to be paid ; and such order may be in 
the form in the schedule to this Act ; and every 
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such money payment payable in lieu of in- 
crease of right shall be paid annually by the 
field reeve out of the moneys raised by the 
rate made for the expenses of such regulated 
pasture ; and the money charged on any such 
owner shall be recoverable as a rate on owners 
of stints is hereby made recoverable ; and all 
annual payments payable as aforesaid shall be 
payable on the first Monday in February in 
every year. 

h^fS^hy CXX. And be it enacted, that all salaries 
»te. and allowances to field reeves and other per- 

sons, and all expenses in and about the manage- 
ment of every such regulated pasture, and the 
repairs and erection of buildings thereon, under 
the directions of such meetings of owners as 
aforesaid, and all other expenses of such regu- 
lated pasture shall be paid and defrayed by the 
owners of the respective stints therein ; and 
for that purpose it shall be lawful for the field 
reeve or one of the field reeves, under the di- 
rections of any such meeting of owners, from 
time to time to make a rate on the respective 
owners for such sum as the majority of owners 
present at such meeting shall think requisite ; 
and every such rate shall be apportioned and 
paid by the owners according to the rule of 
rating established for such regulated pasture, 
and shall be paid to the field reeve on demand 
thereof, and in case the same shall not be paid 
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within fourteen days after demand thereof, 
shall be recoverable by distress ; and it shall be 
lawful for any field reeve to exclude from such 
regulated pasture the stock or animals of any 
owner or his tenant whose proportion of the 
rate shall be in arrear and unpaid for fourteen 
days after demand thereof, until the propor- 
tion of such rate so in arrear shall be fully 
paid ; and any such demand or distress may be 
made of or on the occupier of any such stint 
as if the occupier were the owner liable to the 
payment of such rate, and such rate may be 
paid by any such occupier on demand thereof, 
and the money so paid by such occupier shall 
be deemed a payment on account of his rent, 
and shall be allowed by his landlord accord- 
ingly. 

CXXI. And be it enacted, that where any Power to 
land shall be already occupied as a gated orAottopu- 
stinted pasture, and any of the persons inter- ^f®*^ 
ested in such gated or stinted pasture whose 
interests shall not be less in value than two 
thirds of the whole interest therein, shall be 
desirous that such gated or stinted pasture 
should be subject to the provisions of this Act, 
concerning regulated pastures, without being 
subject to the other provisions concerning lands 
subject to be inclosed under this Act, and shall 
make application in writing to the commis- 
sioners to take proceedings for that purpose, 
it shall be lawful for the commissioners, after 
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making such inquiries as may appear to them 
necessary, to cause to be ascertained by any 
valuer to be appointed or approved by the 
commissioners for that purpose the proportion- 
ate rights and interests of the several persons 
interested in such pasture, and also the respec- 
tive rights of pasture to which, having reference 
to the productiveness of such gated or stinted 
pasture, the several persons interested therein 
may, in the jiidgment of such valuer, be en- 
titled ;* and such valuer shall determine and 
direct, as hereinbefore mentioned, the propor- 
tionate liability to rates under this Act of the 
occupiers of stints or rights of pasture, and in 
like manner as in case of the conversion into 
regulated pasture of land subject to be inclosed 
upon an inclosure under this Act; and the 
commissioners shall hear or cause to be heard 
by an assistant-commissioner, any objections 
to the determinations of claims by and to the 
report of the valuer respectively, and approve 
or amend such determinations and such report 
respectively as they shall think fit; and the 
valuer, under the direction or with the appro- 
val of the commissioners, shall frame and cause 
to be engrossed an award setting forth such 
draft award, and the matter of such report, and 
the commissioners shall confirm the same, with 
the date of the confirmation, under their hands 
and seal ; and from and after the confirmation 

• This will be found a very valuable provision. An 
inexpensive machinery for the regulation and improve- 
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of such award such gated and stinted pasture 
shall be subject to all the provisions herein 
contained concerning land subject to be in- 
closed, converted into and used as regulated 
pasture, and shall be rateable under such provi- 
sions according to the rule of rating as set forth 
in such award ; and such award shall be as 
binding and conclusive as if the same had been 
mside and confirmed on an inclosure under 
this Act. 

CXXII. And be it enacted, that all the ex- Expenww of 

application 

penses of or attending the proceedings for sub- of Act to 

* ° * ° . pastures 

jecting lands already used as gated or stinted ^^J^^ 
pasture to the provisions of this Act, concern- 
ing lands subject to be inclosed, converted into 
or used as regulated pasture, shall be paid and 
borne by the persons interested therein, in pro- 
portion to their respective liabilities to rates 
under this Act, according to the rule of rating 
established in respect of such gated or stinted 
pasture under this Act, and shall be paid at 
such time and place and to such persons as the 
valuer, with the approbation of the commis- 
sioners, signified by writing under their hands 
and seal, shall direct, and shall be recoverable 
in such and the same manner as the expenses 
of an inclosure made in pursuance of this Act. 

ment of these pastures has been long required, and must 
greatly increase the value of such property throughout 
the kingdom. A private Act of Parliament was before 
this statute the only resource. 
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Power to enter Land for Surveys. 

^?^®T**^^ CXXIII. And be it enacted, that for sur- 
jOTBurveyp, veying and valuing any land to be inclosed or 
otherwise dealt with under this Act, and for 
the other purposes of this Act, it shall be law- 
ful for the commissioners, or an assistant-com- 
missioner or valuer, or any person or persons to 
be appointed by such commissioners, assistant- 
commissioner, or valuer, at any time after ap-. 
plication has been made to the commissioners 
to sanction an inclosure, or to certify to the 
expediency of an inclosure, as the case may be, 
to make any survey, admeasurement, plan, or 
valuation, with assistants and servants, and at 
any time or times whatsoever, until the inclo- 
sure or other proceedings under this Act shall 
be completed, to enter into, view, and examine, 
survey or admeasure, all and every part of 
the land to be inclosed or dealt with, and to 
do or cause to be done any act or thing neces- 
sary for putting this Act into execution. 



Expenses of Tnclosures. 

Expenses of CXXIV. And be it enacted, that the allow- 
ances and payments to be made to and by the 
valuer, which shall have been audited and ap- 
proved by or under the directions of the com- 
missioners, and all other the expenses of every 
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inclosure, except the allowances and salaries 
to the commissioner who is to have a salary, 
and to the assistant-commissioners, secretary, 
clerks, messengers, and officers of the commis- 
sioners, and the travelling and other expenses 
of. the commissioners and assistant-commis- 
sioners, and except any expenses which the 
commissioners or assistant-commissioner, or any 
court under the powers of this Act, shall order 
to be otherwise paid, shall be borne and de- 
frayed by the several persons interested in the 
lands to be inclosed (except the surveyors of 
highways, churchwardens and overseers, and 
persons to whom lands shall be allotted for 
public purposes, in respect of the allotments 
hereinbefore authorized or directed to be made 
to them respectively) in such shares and pro- 
portions, and shall be paid at such time and 
place, or respective times and^laces^ and to 
sucli persons, as the valuer, with the approba- 
tion of the commissioners, signified by writing 
under their hands and seal, shall direct ; and , 
such valuer shall give notice requiring pay- 
ment of the respective shares and proportions 
of such expenses on the church door, and shall 
give to all persons so liable, who shall not re- 
side in the parish in which the land inclosed 
or any part thereof shall be situate, and whose 
respective places of abode shall be known to 
the valuer, notice by letter sent by the post of 
the sums tCey respectively shall be liable to 
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pay, at least fourteen days before the time ap^ 
pointed for such paymenF; and the valuer shall 
from time to time make estimates of all such 
expenses, and raise the amount of such esti- 
mates at such times as he shall, with such ap^ 
probation of the commissioners deem proper, 
either before or after the confirmation of the 
award. 

Estimates of CXXV. Provided always, and be it enact* 
Sat^^ubSo* fid, that before the commissioners shall approve 
meettog. the estimates of such expenses they shall sub- 
mit the same to a ipeeitinj^ of persons inter« 
ested, called after seven days^ notice,'and shall 
take into consideration any representation with 
respect to such estimates which may be made 
to them on the part of the majority of the per*- 
sons present at such meeting. 

Remedies in CXXVI. And be it enacted, that if any per- 

caseofnon- . • 

payment of gQ^ shall rcfusc or neglect to pay his propor^ 
tion of such expenses within such time and to 
such person as the valuer shall appoint, it shall 
be lawful Kor the valuer to recover the same, 
together with lawful interest, to be computed 
from the day on which the samVought to have 
been paid, by action at law in his own name 
in any of £er Majesty's courts of record at 
Westminster, or it shall be lawful for him, by 
warrant directed to any person whomsoever, 
to cause the same, with such interest thereon 
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as aforesaid* to be levied by distress, or it shall 
be lawful for the valuer, or any person autho- 
rized by him, immediately after such neglect 
or refusali to enter into and upon the premises 
so to be alTotted to such person, and demise 
the same, or to demise any stint or right of 
pasture allotted to such person, and receive 
the rents and profits thereof respectively, until 
thereby or otherwise such share or proportion, 
with lawful interest as aforesaid, and also all 
the costs and expenses attending such entry 
upon and demise, and receipt of the rents and 
profits of the said premises, shall be fully paid 
and satisfied : provided always, that no such 
action at law as aforesaid shall be brougKi by 
the valuer against any person for bis propor- 
tion of such expenses as aforesaid, nor shall 
any proceeding be taken to levy any such pro- 
portion of expenses by distress as aforesaid, 
before the expiration of thirty days after no- 
tice in writing that such proportion of expenses 
isHln arrear, and requiring payment thereof^ 
snalT have been given to the person liable to 
pay the same, or left at the usual place of 
abode of such person. 

CXXVIL Provided always, and be it en- Power to 

•' ^ make aadi- 

aoted, that if at any time after the allotments tionai rate. 
shall have been staked out it shall appear to 
the valuer, either before or after the confirma- 
tion of the award, that the money to arise by 

n2 
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any previous rates will not be safficient to 
defray the expenses aforesaid^ the deficiency 
shall, with such approbation of the commis- 
sioners as aforesaid, be made up and raised 
from time to time by a rate to be made and 
levied upon the several persons interested in 
the lands to be inclosed (except as aforesaid), 
in such shares and proportions, within such 
time, and to be paid to such persons as the 
valuer shall from time to time direct ; and in 
case any persons hereinbefore made subject to 
the payment of any money toward such ex* 
penses shall neglect or refuse to pay his share 
or proportion of any such rate within the time 
appointed for that purpose, or at any time after 
such demand, the same shall be levied and re- 
covered in the manner directed by this Act 
with respect to the previous rate. 



Removal of Valuer. 
commis- CXXVIII. And be it enacted, that if any 

sionersmay , , • ^ -i . . 

remove ra- valuer or survcyor chosen or appomted to act 
in the matter of any inclosure or other matter 
under this Act shall, before his duties shall be 
fully performed, refuse to attend to, or become 
by sickness or otherwise incapable to act in 
such matter, or by writing under his hand de^ 
sire to be discharged from the office of valuer 
or surveyor respectively, or shall in the judg- 
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ment of the commissioners neglect his duties, 
or misconduct himself in his office, or become 
or be found incompetent or unfit to act as a 
valuer or surveyor under this Act, it shall be 
lawful for the commissioners, by order under 
their hands and seal, to remove him from the 
office of valuer or surveyor, as the case may 
be ; and if any valuer or surveyor shall be so 
removed, or shall die, it shall be lawful for the 
commissioners, by order under their seal, to 
appoint a valuer or surveyor in his stead, and 
every valuer and surveyor so appointed shall 
have the same powers as if he had been chosen 
at a meeting of the persons interested in the 
land in manner hereinbefore directed. 



Incapacity of Valuer to Purchase. 

CXXIX. And be it enacted, that no valuer ^^^^ 
who shall have acted in the matter of any in- Jjjji/foj'** 
closure shall be capable of being a purchaser JJJ^^J^ 
of any land within the parish in which the a^»«*- 
lands to be inclosed, or any part thereof, shall 
be situate, until the expiration of seven years'*^ 
after the confirmation of the award in such in- 
closure. 

• By the General Inclosure Act, 41 Geo. 3, c. 109, 
8. 2, an inclosure commissioner was placed under a similar 
disability for five years. 
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' Bepayment of Expenses* 
Bepayinnit CXXX. And be it emcted, that it shidl be 

to oonsoli- . 

dated ftand. lawful for the connoisBioQers, haviog regard to 
the time and labour and exfenees of the as- 
sistant-commissioners and all other persons, if 
any, specially employed and paid by the com*- 
missioners in or about any inclosure, exchange, 
division, partition, or other proceeding under 
this Act, by any order under their hands and 
seal, to order and declare that a sum, in such 
order to be mentioned, be paid to the commis- 
sioners in respect of the salary, allowance, and 
expenses, of the assistant-commissioners and 
other persons, if any, so specially employed in 
or about such inclosure, exchange, division, 
partition, or other proceeding ; and the com- 
missioners shall by such order declare such 
sum to be charged on the persons interested in 
the land to be inclosed, or to which such pro- 
ceeding shall relate, in such shares as they 
shall think just, and shall appoint a time for 
payment thereof; and the same shall be raised 
in the same manner as the expenses of the in- 

* It has been noted already (see note to section 25), 
that the commissionerB' power to charge expenses ap- 
pears to be limited to cases la which inclosures are com- 
pleted, and does not apply to preliminary in<]uiries 
which do not eventuate in an inclosure. Such is the 
interpretation understood to be put upon this clause by 
the framers of the bill. 
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closure, or of subjecting the land to the pro- 
visions concerning regulated pasture, are di* 
rected to be raised under this Act, and be 
deemed part of the expenses of the inclosure 
or matter aforesaid, or, in the case of an ex- 
change, division, or partition, in the same 
manner as the expenses of such exchange, 
tlivision, or partition, and when raised shall be 
^id to the commissioners, who shall forth- 
with pay the same into her Miyesty's Exche- 
quer, to be carried to the account of the Con- 
solidated Fund. 



Expenses of Parties* 

CXXXL Provided always, and be it enact- g^g^ •*- 
ed, that the several persons interested in themee^^to 
inclosure or other proceeding under this Act, o^»- 
and their respective agents, shall pay their 
own expenses whenever they shall attend any 
of the meetings to be held in the matter of any 
inclosure. 

Expenses of Witnesses. 

CXXXII. And be it enacted, that the com- ExpenMs of 
missioners or assistant-commissioner acting in 
the matter of any inclosure, or in any inquiry 
into the expediency or inexpediency of any 
proposed inclosure, where they or he may see 
fit, may order such expenses of witnessesi and 
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such money payment payable in lieu of in- 
crease of right shall be paid annually by the 
field reeve out of the moneys raised by the 
rate made for the expenses of such regulated 
pasture ; and the money charged on any such 
owner shall be recoverable as a rate on owners 
of stints is hereby made recoverable ; and all 
annual payments payable as aforesaid shall be 
payable on the first Monday in February in 
every year. 

I^^SSfd'by CXX. And be it enacted, that all salaries 
"**«• and allowances to field reeves and other per- 

sons, and all expenses in and about the manage- 
ment of every such regulated pasture, and the 
repairs and erection of buildings thereon, under 
the directions of such meetings of owners as 
aforesaid, and all other expenses of such regu- 
lated pasture shall be paid and defrayed by the 
owners of the respective stints therein ; and 
for that purpose it shall be lawful for the field 
reeve or one of the field reeves, under the di- 
rections of any such meeting of owners, from 
time to time to make a rate on the respective 
owners for such sum as the majority of owners 
present at such meeting shall think requisite ; 
and every such rate shall be apportioned and 
paid by the owners according to the rule of 
rating established for such regulated pasture, 
and shall be paid to the field reeve on demand 
thereof, and in case the same shall not be paid 
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within fourteen days after demand thereof, 
shall be recoverable by distress ; and it shall be 
lawful for any field reeve to exclude from such 
regulated pasture the stock or animals of any 
owner or his tenant whose proportion of the 
rate shall be in arrear and unpaid for fourteen 
days after demand thereof, until the propor- 
tion of such rate so in arrear shall be fully 
paid ; and any sach demand or distress may be 
made of or on the occupier of any such stint 
as if the occupier were the owner liable to the 
payment of such rate, and such rate may be 
paid by any such occupier on demand thereof, 
and the money so paid by such occupier shall 
be deemed a payment on account of his rent, 
and shall be allowed by his landlord accord- 
ingly. 

CXXI. And be it enacted, that where any Power to 

*' apply the 

land shall be already occupied as a gated or Act to pm- 
stinted pasture, and any of the persons inter- i^^j^ 
ested in such gated or stinted pasture whose 
interests shall not be less in value than two 
thirds of the whole interest therein, shall be 
desirous that such gated or stinted pasture 
should be subject to the provisions of this Act, 
concerning regulated pastures, without being 
subject to the other provisions concerning lands 
subject to be inclosed under this Act, and shall 
make application in writing to the commis- 
sioners to take proceedings for that purpose, 
it shall be lawful for the commissioners, after 



L 
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making such inquiries as may appear to them 
necessary, to cause to be ascertained by any 
valuer to be appointed or approved by the 
commissioners for that purpose the proportion- 
ate rights and interests of the several persons 
interested in such pasture, and also the respec- 
tive rights of pasture to which^ having reference 
to the productiveness of such gated or stinted 
pasture, the several persons interested therein 
may, in the jiidgment of such valuer, be en- 
titled ;* and such valuer shall determine and 
direct, as hereinbefore mentioned, the propor- 
tionate liability to rates under this Act of the 
occupiers of stints or rights of pasture, and in 
like manner as in case of the conversion into 
regulated pasture of land subject to be inclosed 
upon an inclosure under this Act; and the 
commissioners shall hear or cause to be heard 
by an assistant-commissioner, any objections 
to the determinations of claims by and to the 
report of the valuer respectively, and approve 
or amend such determinations and such report 
respectively as they shall think fit; and the 
valuer, under the direction or with the appro- 
val of the commissioners, shall frame and cause 
to be engrossed an award setting forth such 
draft award, and the matter of such report, and 
the commissioners shall confirm the same, with 
the date of the confirmation, under their hands 
and seal ; and from and after the confirmation 

* ThiB will be found a very valuable provision. An 
inexpensive machinery for the regulation and improve- 
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of such award such gated and stinted pasture 
shall be subject to all the provisions herein 
contained concerning land subject to be in- 
closed, converted into and used as regulated 
pasture, and shall be rateable under such provi- 
sions according to the rule of rating as set forth 
in such award ; and such award shall be as 
binding and conclusive as if the same had been 
made and confirmed on an inclosure under 
this Act. 

CXXII. And be it enacted, that all the ex- exdciimb of 

. ^ - application 

penses of or attendmg the proceedmes for sub- of Act to 

. , or o ^ pastures 

jecting lands already used as gated or stinted *|JJJ^/ 
pasture to the provisions of this Act, concern- 
ing lands subject to be inclosed, converted into 
or used as regulated pasture, shall be paid and 
borne by the persons interested therein, in pro- 
portion to their respective liabilities to rates 
under this Act, according to the rule of rating 
established in respect of such gated or stinted 
pasture under this Act, and shall be paid at 
such time and place and to such persons as the 
valuer, with the approbation of the commis- 
sioners, signified by writing under their hands 
and seal, shall direct, and shall be recoverable 
in such and the same manner as the expenses 
of an inclosure made in pursuance of this Act. 

inent of these pastures has been long required, and must 
greatly increase the value of such property throughout 
the kingdom. A private Act of Parliament was before 
this statute the only resource. 
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Power to enter Land for Surveys, 
Power to CXXIII. And be it enacted, that for sur- 

entorland i i i • i 

ftj surveys, veying and valuing any land to be inclosed or 
otherwise dealt with under this Act, and for 
the other purposes of this Act, it shall be law- 
ful for the commissioners, or an assistant-com- 
missioner or valuer, or any person or persons to 
be appointed by such commissioners, assistant- 
commissioner, or valuer, at any time after ap-. 
plication has been made to the commissioners 
to sanction an inclosure, or to certify to the 
expediency of an inclosure, as the case may be, 
to make any survey, admeasurement, plan, or 
valuation, with assistants and servants, and at 
any time or times whatsoever, until the inclo- 
sure or other proceedings under this Act shall 
be completed, to enter into, view, and examine, 
survey or admeasure, all and every part of 
the land to be inclosed or dealt with, and to 
do or cause to be done any act or thing neces- 
sary for putting this Act into execution. 



Expenses of Inclosures. 

Expenses of CXXIV. And be it enacted, that the allow- 
ances and payments to be made to and by the 
valuer, which shall have been audited and ap- 
proved by or under the directions of the com- 
missioners, and all other the expenses of every 
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inclosure, except the allowances and salaries 
to the commissioner who is to have a salary, 
and to the assistant-commissioners, secretary, 
clerks, messengers, and officers of the commis- 
sioners, and the travelling and other expenses 
of. the commissioners and assistant-commis- 
sioners, and except any expenses which the 
commissioners or assistant-commissioner, or any 
court under the powers of this Act, shall order 
to be otherwise paid, shall be borne and de- 
frayed by the several persons interested in the 
lands to be inclosed (except the surveyors of 
highways, churchwardens and overseers, and 
persons to whom lands shall be allotted for 
public purposes, in respect of the allotments 
hereinbefore authorized or directed to be made 
to them respectively) in such shares and pro- 
portions, and shall be paid at such time and 
place, or respective times arid places7 and to 
sucli persons, as the valuer, with the approba- 
tion of the commissioners, signified by writing 
under their hands and seal, shall direct ; and . 
such valuer shall give notice requiring pay- 
ment of the respective shares and proportions 
of such expenses on the church door, and shall 
give to all persons so liable, who shall not re- 
side in the parish in which the land inclosed 
or any part thereof shall be situate, and whose 
respective places of abode shall be known to 
the valuer, notice by letter sent by the post of 
the sums tCey respectively shall be liable to 

N 
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pay, at least fourteen days before the time ap^ 
pointed for such payment ; and the valuer shall 
from time to time make estimates of all such 
expenses, and raise the amount of such esti* 
mates at such times as he shall, with such ap* 
probation of the commissioners deem proper, 
either before or after the confirmation of the 
award. 

SS^S to^ CXXV. Provided always, and be it enact- 
^a?pubu* ed, that before the commissioners shall approve 
meeting, the estimates of such expenses they shall sub- 
mit the same to a i^eetin^ of persons inter- 
ested, called after seven days^ notice,'and shall 
take into consideration any representation with 
respect to such estimates which may be made 
to them on the part of the majority of the per* 
sons present at such meeting. 

SS?Sf!JSn? CXXVI. And be it enacted, that if any per- 
expeMM^^ son shall refuse or neglect to pay his propor^ 
tion of such expenses within such time and to 
such person as the valuer shall appoint, it shall 
be lawful ior the valuer to recover t&e same, 
together with lawful interest, to be computed 

^^ Jill I rr 1 ' — -^'■-■■^«^ A *^-^ * J— **»• 

from the day on which the same ought to have 
Been paid, by action at law in his own name 
in any of Cer Majesty^s courts of record at 
Westminster, or it shall be lawful for him, by 
warrant directed to any person whomsoever, 
to cause the same, with such interest thereon 
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as aforesaid, to be levied by distress, or it shall 
be lawful for the valuer, or any person autho- 
rized by him, immediately after such neglect 
or refusal, to enter into and upon the premises 
so to be allotted to such person, and demise 
the same, or to demise any stint or right of 
pasture allotted to such person, and receive 
the rents and profits thereof respeetively, until 
thereby or otherwise such share or proportion, 
with lawful interest as aforesaid, and also all 
the costs and expenses attending such entry 
upon and demise, and receipt of the rents and 
profits of the said premises, shall be fully paid 
and satisfied : provided always, that no such 
action at law as aforesaid shall be brougtit by 
the valuer against any person for his propor- 
tion of such expenses as aforesaid, nor shall 
any proceeding be taken to levy any such pro* 
pdrlion of expenses by distress as aforesaid, 
before the expiration of thirty days after no- 
tice in writing that such proportion of expenses 
iniii arrear, and requiring payment thereof, 
snair nave been given to the person liable to 
pay thejBame, or left at the usual place of 
abode of such person. 

CXXVIL Provided always, and be it en- P<>y«'*fi. 

'* ^y make ftciai- 

acted, that if at any time after the allotments tionai rate. 
shall have been staked out it shall appear to 
the valuer, either before or after the confirma- 
tion of the award, that the money to arise by 

n2 
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have been entitled to the rents and profits af 
. the said land, be applied to the following pur- 
poses or any of them ; (that is to say), 

The redemption or discharge of the land 
tax or of any debt or other incumbrance 
affecting the same land, or affecting other 
lands standing settled therewith to the 
same or the like uses or trusts : 

The purchase of other land, to be conveyed 
or settled upon the like uses or trusts, or 
such of them as shall be then existing 
undetermined or capable of taking effect. 

Pmientof CXXXIX. And be it enacted, that in the 
the mean mean time and until such application shall be 
made the said money may, by order of the 
said court, to be made upon the like petition, 
be invested by the said Accountant-General 
in his name in the purchase of Three pounds 
per centum Consolidated or Three pounds per 
centum Reduced Bank Annuities, or of go- 
vernment securities ; and the dividends or 
interest of such annuities or securities shall 
from time to time be paid, by order of the 
said court, to the parties who would for the 
time being have been entitled to the rents and 
profits of the lands so to be purchased, con- 
veyed, and settled. 

Application CXL. And be it enacted, that in case the 
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durplas of any such moneys as aforesaid shall ^^^ 
be less than the sum of two hundred pounds^ 
and shall exceed or amount to the sum of 
twenty pounds, the same shall, at the option 
of the parties who for the time being would 
have been entitled to the rents and profits of 
the said land, or their guardians or commit- 
tees, in case of infancy, idiotcy, lunacy, or 
other incapacity, with the approbation of the 
commissioners, to be signified in writing under 
their seal, be paid into the Bank of England 
in the name and with the privity of the said 
Accountant-General of the Court of Chancery, 
and be placed to his account as aforesaid, in 
order to be applied in manner hereinbefore 
directed ; or otherwise the same may be paid, 
at the like option and with the like approba* 
tion, to two trusteed, to be nominated by the 
said parties, who for the time being would 
have been entitled to the rents and profits of 
the said land as aforesaid, such nomination 
to be approved of by the commissioners, and 
such nomination and approbation to be signi- 
fied in writing under the hands (or common 
seal, as the case may be,) of the nominating 
parties, and under the seal of the commission- 
ers ; and in any case in which such moneys 
shall amount to or exceed the sum of two 
hundred pounds, the same, if the commis- 
sioners shall so think fit and direct, shall in 
like manner be paid to trustees to be nomi- 
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nated and approved as aforesaid ; and the 
money so paid to such trustees, and Uie divi-> 
dends and produce arising therefrom, shall be 
by them applied in like manner as is herein* 
before directed with respect to money so to be 
paid into the Bank of England, but without 
obtaining or being required to obtain any 
order of the said court touching the s^pplica* 
tion thereof. 

Under 2o«. CXLI. And be it enacted, that in case the 
surplus of any such moneys as aforesaid shall 
be less than twenty pounds the same shall be 
paid to the parties for the time being entitled 
to the rents and profits of the said land, for 
their own use and benefit ; or in case of in- 
fancy, idiotcy, lunacy, or other incapacity, 
then such money shall be paid to their guar- 
dians, committees, or trustees, for the use and 
benefit of the parties respectively entitled 
thereto. 



Sale of Land for Expenses. 

b*v^uCTfor CXLII. Provided always, and be it enacted, 
expensefl. that in casc the valuer acting in the matter of 
any inclosure shall, under the instructions 
hereinbefore required in this behalf, proceed 
to raise all or any part of the expenses of the 
inclosure by sale of part of the land proposed 
to be inclosed, such valuer shall set out such 



ACT POR INOL0817RB OF WASTES. 283 

parts of the land to be inclosed as be sball 
judge sufficient in value to defray tbe expenses 
aforesaid, and sball, from time to time as be 
sball find expedient, sell and dispose of tbe 
same by public auction or by private contract, 
with the approbation of the commissioners; 
and the purchase-moneys to arise by such 
sales shall be paid into the bands of the com- 
missioners, or as they shall direct, and shall 
he by them applied in discharging the said 
expenses. 

CXLIII. And be it enacted, that upon every SS^^be 
sale to be made by the valuer under the pro* SJ^^on- 
visions.of this Act the commissioners shall ^* 
sign and deliver to each purchaser a receipt 
for his purchase-money, which shall be a suffi- 
cient discharge for the same ; and upon re- 
ceipt of the whole purchase-money for any of 
the lands which shall be sold as aforesaid the 
commissioners shall convey such lands, and 
the fee simple and inheritance thereof in pos- 
session, by conveyance under their hands and 
seal, to such uses and in such manner as such 
purchaser shall direct ; and after such con- 
veyance the premises conveyed shall be free- 
hold of inheritance, and shall be held to the 
uses and in manner expressed by such convey- 
ance ; and any such conveyance may be to the 
effect set forth in the schedule to this Act, 
and shall be evidence of the regularity of the 
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sale in pursuance of which such conveyance 
shall be made. 

^pp^<J^ CXLIV. And be it enacted, that all such 
iBooaajB. purchase-moneys as shall be from time to time 
raised or received by the commissioners by 
such respective sales as aforesaid shall, after 
payment of the charges and expenses attend- 
ing such respective sales, be paid and applied 
by the commissioners towards the expenses of 
the inclosure; and the respective purchasers 
or other persons paying the same shall not in 
any manner be liable to see to the applica- 
tion, or be answerable for any misapplication 
thereof. 



Notice of Proceedings to he given to 
Reversioners,^ 

Notice may CXLV. And be it enacted, that the com- 

DO ffiveD to 

rayenkHi- missioners, before authorizing or certifying the 
""' expediency of any inclosure, or determining 

any claim or matter, or approving any report 
or award, or in any other stage of the pro- 
ceedings on any inclosure, or of the proceed- 
ings for subjecting any gated or stinted pas- 

* It is understood that the commissioners will require 
that actual notice be given to reversioners wherever they 
are known or can be discovered by diligent inquiry. 
After they are satisfied that due diligence has been used, 
a public notice may be held sufficient. 
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ture to the provisions of this Act concerning 
regulated pastures, if they shall see occasion, 
may require notice to be given, in any such 
manner as they shall direct, to the person 
next in remainder, reversion, or expectancy of 
an estate of inheritance in any lands, or to any 
other person to whom they may think notice 
ought to be given, and may by themselves or 
by some assistant-commissioner hear and de- 
termine any objection which may be made by 
the person so next in remainder, reversion, or 
expectancy. 



Custody of Award. 

CXLVI. And be it enacted, that two copies J^jj^tobe 
of every confirmed award shall be made, and ^^J^f 
sealed with the seal of the said commissioners, 
and one such copy shall be deposited with the 
clerk of the peace of the county in which the 
lands inclosed shall be situate, who is hereby 
required to deposit and keep the same among 
the records of the safd county, so that recourse 
may be had thereto by any person interested 
in the premises, and the other copy shall be 
deposited with the church or chapel wardens 
for the time being of the parish in which the 
lands or the greater part thereof shall be 
situated, to be kept by them and their succes- 
sors in office with the public books, writings, 
and papers of the parish, or shall be deposited 
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with sa6li other fit persons as the commission- 
ers shall approve ; and all persons interested 
therein may have aceess to and be furnished 
with copies of or extracts from any such copy, 
on giving reasonable notice to the person 
having custody of the same, and on payment 
of two shillings and sixpence for such inspect 
tion, and after the rate of threepence for every 
seventy-two words contained in such copy or 
extract; and all such copies of and extracts 
from any such copy of any confirmed award as 
shall be furnished by the clerk of the peace 
shall be signed by the said clerk of the peace 
or his deputy, purporting the same to be a 
true copy ; and every such copy and extract, 
so signed, shall be received in evidence with- 
out further proof thereof; and every recital or 
statement in such confirmed award or any 
sealed copy thereof shall be deemed satisfae^ 
tory evidence of the matters therein recited or 
stated. 



Exchanges of Lands not subject to be inclosed.* 
Exchuiges CXLVII. And be it enacted, that it shall 

maybe . , ' 

made of |)e lawful for the commissioners, upon the ap- 

* Copyholds and customary lands were excluded from 
the operation of this section. But, by 9 & 10 Vict. c. 7, 
s. 9« the provisions as to partition and exchange are ex- 
tended to copyhold and customary lands ; and, by 12 & 13 
Vict. c. 83, s. 8, these provisions are further extended to 



ACT FOB INGLOSURB OF WA8TBS. 287 

plieation in writing of the persons interested, ^ect^tobe * 
accord ing to the definitio ii.JiegemhfiforP con-*^^*^* 
tained, in lands not subject to be inclosed **^ rA^>.'»^ 
under this Act, or in lands subject to be "^ 

inclosed under this Act as to which no ]h^ ' 
ceedings for an inclosure shall be pending, 
and who shall desire to effect an exchange 
of lands in which they respectively shall be so 
interested, to direct inquiries whether such 
proposed exchange would be beneficial to the 
owners * of such respective lands ; and in 
case the commissioners shall be of opinion 
that such exchange would be beneficial, and 
that the terms of the proposed exchange are 
just and reasonable, they shall, unless notice 
of dissent to the proposed exchange shall be 
given, under the provision hereinafter con-* 
tained, cause to be framed, and confirmed 
under the bands and seal of the commission- 
ers, an order of exchange, with a map or plan 
thereunto annexed, in which order shall be 
specified and shown the lands given and taken 
in exchange by each person so interested re- 
spectively; and a copy of such order, under 

rights of common, rights of fishing, manorial and other 
rights, easements, quit rents, heriots, tithes, and rent- 
charges. 

By 11 & 12 Vict. c. 99} the provisions as to exchanges 
are extended to the partition of lands held in undivided 
shares. 

• By sect. 11 of the 12 & 13 Vict. c. 83, lands held 
under separate tiUes by the same person may be ex- 
changed. 
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tbe seal of the commissioDers, shall be deli- 
vered to each of the parties on whose applica- 
tion the exchange shall have been made ; and 
such order of exchange shall be good, valid, 
and effectual in the law to all intents and pur- 
* poses whatsoever, and shall be in nowise liable 
to be impeached by reason of any infirmity of 
estate or defect of title of the persons on whose 
application the same shall have been made; 
and the land taken upon every such exchange 
shall be and enure to, for, and upon the same 
uses, trusts, intents, and purposes, and subject 
to the same conditions, charges, and incum- 
brances, as the lands given on such exchange 
would have stood limited or been subject to in 
case such order had not been made ; and all 
expenses with reference to such order and ex* 
change, pr the inquiries in relation thereto, or 
to any proposed exchange, shall be borne by 
the persons on whose application such order 
shall have been made or such inquiries under- 
taken: provided always, that no exchange 
shall be made of any land held in right of any 
church or chapel or other ecclesiastical bene- 
fice, without the consent, testified in vrriting, 
of the bishop of the diocese and the patron of 
such benefice.* 

* The Amendment Act, 10 & 11 Vict. c. Ill, s. 4, pro- 

'' ^ vides that exchanges under this Act may reserve mines 

J ^ . and minerals, and also rights of way and other easements. 
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IXvUion of intermixed Latids^ not subject to be 

inclosed.* 

CXLVIII. And be it enacted, that it sbalipivuionof 

' intermixed 

be lawful for the commissioners, upon the ap- !««*«• 
plication in writing of any number of persons 
who shall be separately interested in parcels 
of land not subject to be inclosed under this 
Act or of land subject to be inclosed under 
this Act as to which no proceedings for an in- 
closure shall be pending, so intermixed or 
divided into parcels of inconvenient form or 
quantity that the same cannot be cultivated or 
occupied to the best advantage, but forming 
together a tract which may be divided into 
convenient parcels, and who shall desire to 
have the whole of such tract divided into con- 
venient parcels, to be allotted in lieu of the 
old parcels, to direct an inquiry whether such 
proposed division and allotment would be 
beneficial to the owners of such lands ; and in 
case the commissioners shall be of opinion 
that the proposed division and allotment would 
be beneficial, they shall, unless notice of dis- 
sent from the proposed division and allotment 
shall be given, under the provisions herein- 
after contained, cause to be framed an order 

* The commissioners, by the 11 & 12 Vict. c. 99, s. 13, 
have power to effect a partition of lands held in undi- 
vided shares. See page 104. 

o 
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the seal of the commissioDers, shall be deli- 
vered to each of the parties on whose applica- 
tion the exchange shall have been made ; and 
such order of exchange shall be good, valid, 
and effectual in the law to all intents and pur- 
* poses whatsoever, and shall be in nowise liable 
to be impeached by reason of any infirmity of 
estate or defect of title of the persons on whose 
application the same shall have been made; 
and the land taken upon every such exchange 
shall be and enure to, for, and upon the same 
uses, trusts, intents, and purposes, and subject 
to the same conditions, charges, and incum- 
brances, as the lands given on such exchange 
would have stood limited or been subject to in 
case such order had not been made ; and all 
expenses with reference to such order and ex- 
change, or the inquiries in relation thereto, or 
to any proposed exchange, shall be borne by 
the persons on whose application such order 
shall have been made or such inquiries under- 
taken: provided always, that no exchange 
shall be made of any land held in right of any 
church or chapel or other ecclesiastical bene- 
fice, without the consent, testified in writing, 
of the bishop of the diocese and the patron of 
such benefice.* 

* The Amendment Act, 10 & 11 Vict. c. Ill, s. 4, pro- 
vides that exchanges under this Act may reserve mines 
/ . and minerals, and also rights of way and other easements. 
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Division of intermixed Lands^ not subject to be 

inclosedJ* 

CXLVIII. And be it enacted, that it sbalipivteionof 

' intermixed 

be lawful for the commissioners, upon the ap- i«»di. 
plication in writing of any number of persons 
who shall be separately interested in parcels 
of land not subject to be inclosed under this 
Act or of land subject to be inclosed under 
this Act as to which no proceedings for an in- 
closure shall be pending, so intermixed or 
divided into parcels of inconvenient form or 
quantity that the same cannot be cultivated or 
occupied to the best advantage, but forming 
together a tract which may be divided into 
convenient parcels, and who shall desire to 
have the whole of such tract divided into con- 
venient parcels, to be allotted in lieu of the 
old parcels, to direct an inquiry whether such 
proposed division and allotment would be 
beneficial to the owners of such lands ; and in 
case the commissioners shall be of opinion 
that the proposed division and allotment would 
be beneficial, they shall, unless notice of dis- 
sent from the proposed division and allotment 
shall be given, under the provisions herein- 
after contained, cause to be framed an order 

* The commissioners, by the 11 & 12 Vict, c. 99, s. 13, 
have power to effect a partition of lands held in nndi- 
yided shares. See page 104. 
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for the division or allotment thereof accord- 
ingly, with a map or plan thereunto annesced, 
in which shall be specified, as well the parcels 
which the several persons on whose application 
such order shall have been made were respec- 
tively interested in before such division and 
allotment, as the several parcels allotted to 
them respectively by such order, and such 
order shall be confirmed under the hands and 
seal of the commissioners ; and a copy of such 
order, sealed with the seal of the commission- 
ers, shall be delivered to each of the parties 
on whose application the division and allot- 
ment shall have been made ; and such order 
of division shall be good in the law to ail 
intents and purposes whatsoever, and shall in 
nowise be liable to be impeached by reason of 
any infirmity of estate or defect of title of the 
persons on whose application the same shall 
have bee,n made ; and the parcels of land 
taken by the persons interested under such 
division shall be and enure to, for, and upon 
the same uses, trusts, intents, and purposes, 
and subject to the same conditions, charges, 
and incumbrances, as the several lands which 
the persons taking the same shall have relin- 
quished or lost on such division would have 
stood limited to, for, or upon, or been subject 
to, in case such order bad not been made ; and 
all expenses with reference to any such order, 
division, and allotment, or the inquiries in 
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relation thereto, or to any proposed division 
or allotment, shall be borne by the persons on 
whose application such order shall have been 
made or such inquiries undertaken. 



Exchange of Allotments for Poor and for Public 

Purposes. 

CXLIX. And be it enacted, that where, ^^;Sit. 
under the powers of any Inclosure Act, any ^^^^ 
allotment shall have been made in trust for^<^pu^u<^ 

pnrpoees 

the poor inhabitants of any parish, or of any 5JJ^®for 
class of such poor inhabitants, or in trust toi»>»dmore 
be leased, used, or enjoyed to or by or upon 
any other trusts for the benefit of such poor 
inhabitants^ or for the purposes of exercise and 
recreation, or for any other public or parochial 
purpose, and it shall appear to the commission- 
ers that such allotment, by reason of its distance 
from the dwellings of such poor inhabitants, or 
from the nature or quality of the soil, or other- 
wise, shall not be convenient or suitable for the 
purposes for which the same shall have been 
made, it shall be lawful for the commissioners, 
upon the application in writing of the church- 
wardens and overseers of the poor of the parish 
in which such allotment shall be situate, or of 
the trustees for the time being of such allot- 
ment, and of the person interested in land 
more convenient or suitable for the purposes 

o2 
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for which such allotment shall have been made, 
and who may be willing to give such land in 
exchange for such allotment, in case the com- 
missioners shall be of opinion that such ex- 
change would be beneficial to the poor inha- 
bitants or other persons for whose benefit or 
more suitable to the purposes for which such 
allotment was made^ to cause to be framed 
and to confirm an order of exchange of such 
allotment for such other land as aforesaid; 
and the provisions herein contained concerning 
exchanges shall apply to such allotment as if 
such churchwardens and overseers or trustees 
respectively were the persons interested in 
such allotment. 

Notice of Exchanges. 

J^oticesof cL. Provided always, and be it enacted, 
diriXw to^ that no such order of exchange or order of 
begiTen. division and allotment as aforesaid shall be 
confirmed by the commissioners until notice 
shall have been given by advertisement in 
three successive weeks of such proposed ex- 
change or division and allotment, and three 
calendar months shall have elapsed from the 
publication of the last of such advertisements; 
and in case before the expiration of such three 
calendar months any person entitled to any 
estate in or to any charge upon any land in- 
cluded in such proposed exchange or division 
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and allotment shall give notice in writing to 
the commissioners of his dissent from such 
proposed exchange or division and allotment, 
as the case may be, the commissioners shall not 
confirm an order for such exchange or such 
division or allotment, unless such dissent shall 
be veithdrawn, or it shall be shown to the com- 
missioners that the estate or charge of the 
party so dissenting shall have ceased. 



Expense of Exchanges. 

CLI. And be it enacted, that if any differ- Expenses of 
ence shall arise touching the said expenses in anddiid- 
relation to any exchange, division, allotment, 
orders, or inquiries as aforesaid, or the share 
thereof to be paid by any person, it shall be 
lawful for the commissioners to certify under 
their hands and seal the amount to be paid by 
such person; and in case any person shall 
neglect or refuse to pay his share so certified 
to be payable by him, and upon the production 
of such certificate before any two justices of 
the peace for the county or other jurisdiction 
wherein the land shall be situate, such jus- 
tices, upon the non-payment thereof, are 
hereby required, by warrant under their hands 
and seals, to cause the same to be levied by 
distress. 
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for Of under which any lands therein men- 
tioned should be held, or shall not have duly 
distinguished the lands which after such award 
should remain subject to all or any tithes, and 
the lands which should be discharged from all ^ 
or any tithes, or where by any such award an 
aggregate allotment shall have been set out 
and awarded in any case in which several and 
distinct allotments ought to have been set out 
and awarded, in every such case, and in every 
other case in which it shall appear to the com- 
missioners that inconvenience shall have arisen 
from inaccuracy, confusion, or omission in any 
such award, it shall be lawful for the commis^ 
sioners, upon the application in writing of any 
person interested in the lands to which such 
award may relate, or of any person prejudiced 
by the inaccuracy, confusion, or omission in 
such award, to make such inquiries and take 
such evidence, by themselves or by an assistant- 
commissioner, as they shall think fit, and by 
an order under their hands and seal to amend 
such award, and to distinguish the several 
tenuresof the lands thereby allotted and award- 
ed, and the different estates or titles for or 
under which the same should be held, and to 
distinguish the lands which should be dis- 
charged from all or any tithes, and the lands 
which should remain subject to all or any 
tithes, and to subdivide aggregate allotments 
into separate allotments, and to distinguish the 
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tenures or titles thereof, or the lands or rights 
in respect of which they were respectively 
made« and generally to make or give such de* 
clarations or directions as may appear neces- 
^ sary to supply any omission and rectify any 
inaccuracy or confusion in such award ; and 
such order of the commissioners shall have 
the same force and effect as if the allotments, 
directions, and declarations therein contained 
had been duly made and contained in the ori- 
ginal award, in addition, or, as the case may 
require, in substitution for the parts thereof 
to which such amendments may relate ; and 
all expenses with reference to such order as 
last aforesaid, and of and consequent upon all 
inquiries in relation thereto, or to any pro- 
posed amendment of any such award, shall be 
borne by the persons on whose application such 
order shall be made or such inquiries under- 
taken. 



Remedy of defective Proceedings under Local 

Inclosure Acts. * 



CLIII. And be it enacted, that where under commig- 

' nonen may- 

)W- 

ler 



any local Act of Inclosure the powers and au- reyire poi 

J * ers under 



* In the first .imprint of this bill, these words stood 
*' shall have been lost or supposed to have been lost" The 
omission of the last six words lets in the doubtful ques- 
tion as to when the powers of a commissioner under a 
local Inclosure Act are actually determined by the ex- 

o3 
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lure^Mu^ thorities originally vested in the commissioner 
iSieoftime, ^^ Commissioners acting under any such local 
wither- ^Qi^ Qf any such power or authority, shall not 
have been fully executed according to the in- 
tent of such local Act, and shall have been lost 
or become incapable of being executed by rea- 
son of the neglect or omission to execute the 
same, or to take some proceeding necessary to 
the due execution thereof within the time li- 
mited in that behalf by such local Act, or from 
any other cause whatsoever, it shall be lawful 
for the inclosure commissioners for England 
and Wales, by any order under their hands 
and seal, to authorize the commissioner or com- 
missioners appointed by or acting under the 
authority of such local Act to execute and to 



piration of the time within which the publication of the 
award is directed by the Act. 

In Haggerstone v. Dtigtnore, 1 B. & Aid. 82, an in- 
closure commissioner was held to have the power of 
levying rates for expenses four years after his award had 
been published, Holroyd, J., saying that " the power of 
the commissioners must, from the reason of the thing, 
continue till they have fully executed the duty imposed 
upon them by the Act." It does not, however, appear 
from the report of this case whether any time was limited 
by this particular A.ct; the argiunent relied upon by 
counsel being, that the office of the commissioner ceased 
on the publication of his award. 

In the case of arbitrators, it is certain that their au- 
thority determines upon the expiration of the time 
limited. See the cases collected in Watson on Arbitra- 
tions, p. 106 ; but I am not aware of any decisions 
exactly in point on the subject of inclosure commis- 
sioners. 



r 
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carry into effect the powers and authorities ori- 
ginally vested in such last*mentioned commis- 
sioner or commissioners, or in any previous 
commissioner or commissioners under such lo- 
cal Act, in the same manner as if such powers 
and authorities had not been lost or become 
incapable of being executed, or as near thereto 
as lapse of time and other circumstances may 
permit, and subject to such conditions and re- 
strictions as the justice of the case may appear 
to require, and in and by such order to direct 
any act or proceeding to be done or taken in 
substitution for any act or proceeding which 
shall have been required or directed by such 
local Act, and which shall have become incapa* 
ble of being done or taken by lapse of time or 
other circumstances ; and all proceedings, ad- 
judications, orders, directions, and acts taken, 
made, and done by the commissioner or com- 
missioners under any local Act, in pursuance 
of any such order as aforesaid of the inclosure 
commissioners for England and Wales, shall 
have the same force and effect as if the same 
had been duly authorized by such local Act ; 
and the expenses of such order, and of the in- 
quiries in relation thereto, shall be paid by the 
commissioner or commissioners acting under 
such local Acty and shall be deemed expenses 
under the inclosure by such local Act autho- 
rized. 
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S^may CLIV.* And be it enacted, that where the 
JoM to*<»ml po'^ere and authorities of any local Act of in- 
SSi^rin closure shall not have been fully executed and 
ffciSS?^^*^* performed, whether the same shall or shall not 
have been lost or have become incapable of 
being executed from lapse of time or other* 
wise, and there shall be no commissioner acting 
under such local Inclosure Act, or in case from 
any other cause any of the persons interested 
in the land to which such local Act shall relate 
shall be desirous that the powers and authori- 
ties of such Act should be executed, and the 
proceedings thereunder completed under the 
direction of the inclosure commissioners for 
England and Wales, it shall be lawful for the 
said commissioners, by order under their hands 
and seal, upon the application in writing of the 
major part in value of the persons interested in 
the lands subject to be inclosed under such 
local Act, to appoint any person to execute the 
powers or authorities of such local Act, in the 
place of the commissioner or commissioners by 

* This section provides a very wholesome check upon 
the hitherto irresponsible powers of an inclosure com- 
missioner. The effect is to enable the inclosure commis- 
sioners to discharge the commissioner named in any local 
Act, and to appoint another, upon request of the major 
part in value of the persons interested in the commons. 
This section may hasten the completion of many lonp^- 
delayed awards. 

The provisions of this section are extended to the Com- 
mon Fields Act by the 4th sect, of the 12 & 13 Vict. c. 83. 
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such Act appointed or authorized to be appoint- 
ed, and to complete the proceedings under the 
same ; and it shall be lawful for the said in- 
closure commissioners for England and Wales 
by such order as aforesaid, or by any supple* 
mental or other order, to authorize the person 
so appointed to execute and to carry into ef- 
fect any powers or authorities originally vested 
in any commissioner or commissioners under 
.such local Act, and which may have been lost 
or become incapable of being executed, and to 
give such other directions in relation thereto 
as under the provision hereinbefore contained 
might have been given to the commissioner or 
commissioners appointed by or acting under a 
local Act; and the person so appointed by the 
commissioners shall and may complete the pro- 
ceedings under such local Act, and make an 
award therein, and shall have such and the 
like powers and authorities in all respects as 
the commissioner or commissioners originally 
appointed by or acting under such local Act 
would have had if he or they had continued to 
act ; and it shall be lawful for the inclosure 
commissioners for England and Wales, by 
order under their hands and seal, to remove 
any person so appointed, and upon such re- 
moval, or in case any person so appointed shall 
die, or desire to be discharged from his office, 
before the proceedings in such inclosure shall 
be completed, from time to time to appoint 
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any other person in his stead, with all such 
powers and authorities as aforesaid; and the 
expenses of such orders of the commissioners, 
and of all proceedings in relation thereto, shall 
be expenses in the inclosure, and raised in the 
same manner as other expenses may by such 
local Act be authorized to be raised. 

commis- CLV. Provided always, and be it enacted, 

sionersto , . •' 

give notice that the Commissioners shall not in any case 
ceedingto procced to amend any award under any local 
awards Act of inclosure, or under the said Act of the 
act. seventh year of the reign of King William the 

Fourth, or to authorize the execution of any 
power or authority under any such local Act 
which shall have been lost or become in- 
capable of being executed as aforesaid, or to 
I authorize any person to be by them appoinled 
' as'^aforesaid to execute the powers or authori- 
l ties of any locat Act in the ptace^of the* com- 
! missioner or commissioners appointed under 
sueh iocal Act, until notice of the application 
to the commissioners to amend such award, or 
to authorize the execution of such powers or 
authorities, or to authorize any person to be by 
them appointed as aforesaid, shall have been 
given by advertisement in four successive 
weeks ; and in case within two calendar months 
after the publication of the last of such adver- 
tisements one fourth part in number or value 
of the persons interested, according to the defi- 
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nitions hereinbefore contained, in the land to 
which the award so proposed to be amended, 
or the part thereof proposed to be amended, 
shall relate, or in the land to be affected by the 
exercise of such powers or authorities, shall 
give notice in writing to the commissioners of 
their dissent from such application, the com- 
missioners shall not proceed further on such 
application.* 

CLVI. Provided also, that in every case in Proviso for 

* ^ oaaes where 

which dealings shall have been had with such ^^^^ 
land, or some part thereof, on the faith of the ?»<l^*J,.w 

r . . . landonfaith 

inaccuracy, confusion, or omission which \xothim\a^' 
shall be proposed to rectify or supply, or on C**p**®?J^ 
the faith of such powers or authorities having 
been lost or become incapable of being exe- 
cuted, or on the faith of the powers or au- 
thorities of such local Act not being executed 
under the powers of such local Act, or the 
actual possession of the land, or the receipt 
of the rents and profits of the land, to which 
the award so proposed to be amended, or the 
part thereof proposed to be amended, shall 
relate, or, as the case may be, the possession 
of the land, or the receipt of the rents and 
profits of the land, to be affected by the exer- 
cise of such powers or authorities, would be 

* This section is repealed by the Amendment Act, 
10 & 11 Vict. c. Ill, 8. 5. The proceedings are now 
assimilated to other inclosure proceedings under the Act. 
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altered by the proposed amendment of the 
awards or by the exercise of such powers or 
authorities as aforesaid, the commissioners 
shall not proceed on such application^ so far as 
respects the land with which such dealings 
may have been had, or of which the possession 
or the receipt of rents and profits would be 
altered as aforesaid, without the consent of the 
persons interested in such last-mentioned land, 
nor shall the commissioners proceed in any 
case upon such application, so far as respects 
such last-mentioned land, in case within two 
calendar months after the publication of the 
last of such advertisements as aforesaid any 
person entitled to any estate in or to any 
charge upon such last-mentioned land shall 
give notice in writing to the commissioners of 
his dissent from such application. 

Confirmation of Awards under Common 

Fields Act. 

commis- CLVIL And be it enacted, that where by 

flioiienmay . i i i 

confirm any award or ai^reement expressed to be made 

ftWftrds or ^i ^ t. 

agreements under the authority of the said Act of the 

Buppoeed Seventh year of King William the Fourth, in- 

6&7 W.4, tituled '^An Act for facilitating the Inclosure 

of Open and Arable Fieldl in England and 

Wales,"* any moors, commons, or waste lands, 

* There is no power under this Act to confirm agree- 
ments made among the commoners for the inclosure of 
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or other lands not subject to be inclosed under 
the provisions of such last-mentioned Act, shall 
have been inclosed or apportioned and allotted, 
and the lands so inclosed or apportioned and 
allotted shall be within- the definition of lands 
subject to be inclosed under this Act, it shall 
be lawful for the commissioners, upon the ap- 
plication of any person interested in any land 
so inclosed or apportioned and allotted, to 
make such inquiries in relation to such award 
or agreement as the commissioners shall think 
fit ; and if it shall appear to the commissioners 
that the rights and interests of all parties in- 
terested in the lands expressed to be inclosed 
or apportioned and allotted by such award or 
agreement shall have been duly provided for 
and compensated thereby, or might be duly 
provided for and compensated thereby if sucli 
award or agreement were confirmed, or 
amended and confirmed, as hereinafter men- 
tioned, it shall be lawful for the commis- 
sioners, by any order under their hands and 

wastes. The instances are not rare throughout the 
country in which commons have been thus inclosed, and 
the inclosers trust to a future elfiux of time to make 
them a title. It would surely have been well if this Act 
had conferred a power upon the commissioners to con- 
firm such agreements (after due inquiry), just as the 
tithe commissioners have power to confirm invalid com- 
positions real. At present such parties roust go through 
the usual forms, call upon the commissioners to inclose 
and obtain the provisional order, sanction of parliament, 
and award, before they can gain a marketable title. 
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seal, to confirm such award or agreement, or 
to amend the same, as the justice of the case 
and the rights and interests of the parties 
may appear to the commissioners to require, 
and to confirm the same, with the amendments 
specified in such order, as the commissioners 
shall think fit ; and every award and agree- 
ment so confirmed shall, with the amendments, 
if any, which shall have been made by such 
order, have the same force and effect as a final 
award under the authority of this Act ; and 
all expenses with reference to such order as 
last aforesaid, and of all inquiries in relation 
thereto, or to any proposed confirmation of 
iny such award or agreement, shall be borne 
by the persons interested in the lands by such 
award or agreement inclosed or apportioned 
and allotted, in such proportions as the com- 
missioners shall direct : provided always, that 
the commissioners shall not confirm any such 
award or agreement, or proceed to make any 
inquiries in relation thereto, unless it shall be 
made to appear to the commissioners that the 
persons making the application for a confirma- 
tion of such award or agreement represent at 
least one third in value of the interests in such 
lands.* 

* By the 12 & 13 Vict. c. 83, 8. 14, all the provisions 
enabling the commissioners to complete proceedings 
under any local Inclosure Act are extended to proceed- 
ings commenced under the Common Fields Act. 
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Tnistees under Local Acts. 

CLVIII. And be it enacted, that where, Power to 
under any local Act of Inclo8ure,or under any number of 
award made under the authority of any local under local 
Act of Inclosure, provision shall have been sufficient 

J /» .-1 1 ,» n number of 

made for the election, from among persons persons qua. 

■I* .• i*/»j* • xi* lifled cannot 

having certain quahncations in respect oi pro- be found. 
perty or otherwise, of a number of trustees or 
other functionaries for making or maintaining 
works on the lands inclosed, or for any other 
local functions, and it shall appear to the com- 
missioners that by reason of alterations in the 
state of property or otherwise persons cannot 
be found according to the qualifications re- 
quired by such local Act of Inclosure to fill up 
the number of trustees or other functionaries 
required by such local Act, it shall be lawful 
for the commissioners, after such inquiries as 
they shall think fit, upon the request and at 
the expense of any persons interested in the 
works to be made or maintained, or in the 
functions to be performed by such trustees or 
functionaries, by order under the seal of the 
commissioners to declare that any such lesser 
number, in such order to be mentioned, of 
trustees or other functionaries, may be from 
time to time elected for the purposes or be 
competent to exercise and perform the powers 
and functions in such local Act of Inclosure 
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required or authorized to be exercised by the 
number of trustees or other functionaries di- 
rected to be elected by such local Act, and 
such lesser number shall be from time to time 
elected, and shall be competent to exercise 
and perform such powers and functions ac- 
cordingly. 

fndfo?fei. CLIX. And be it enacted, that all penalties 
reoovCTabie ^"^ forfeitures imposed by this Act, or which 
shall be imposed by the commissioners or as- 
sistant-commissioner acting in the matter of 
any inclosure or other proceeding under or by 
virtue of the authority of this Act, shall be 
levied and recovered before any two justices 
of the peace for the county in which the land 
subject to be inclosed, or to which such other 
proceeding shall relate, shall be situate, and 
not interested in the matter in question, for 
which purpose it shall be lawful for any such 
justices of the peace, upon complaint made to 
them, to summon the party accused and the 
witnesses on both sides, and upon the appear- 
ance or contempt of the party accused to exa- 
mine such witnesses upon oath (which oath 
such justices are hereby empowered to admi- 
nister), and upon such evidence to give judg- 
ment accordingly, and to condemn the party 
accused (proof of the accusation being made 
by one or more witness or witnesses as afore- 
said) in such penalties and forfeitures as the 
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offender shall have incurred, and to levy such 
penalties and forfeitures by distress, together 
with reasonable costs ; all which penalties 
and forfeitures the application whereof is not 
particularly directed by this Act shall, and so 
soon as the same shall be levied, be paid and 
applied to and for such uses, intents, or pur- 
poses as the commissioners in and by any 
writing under their hands and seal shall order, 
direct, or appoint. 

Distress. 

CLX. And be it enacted, that when in this JJJJ^J^ 
Act any sum of money, whether in the nature ™^•• 
of penalty or otherwise, shall be directed to be 
levied by distress, such sum of money shall 
be levied by distress and sale of the goods and 
chattels of the party liable to pay the same ; 
and the surplus moneys arising from such sale, 
after satisfying such sum of money, and the 
costs and expenses attending the distress and 
sale shall, on demand, be rendered to the party 
whose goods and chattels shall have been dis- 
trained, 

CLXI. And be it enacted, that no distress SifX"for 
levied by virtue of this Act shall be deemed *^onn«iity. 
unlawful, nor shall any party making the same 
be deemed a trespasser, on account of any de- 
fect or want of form in the warrant of distress 
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or other proceeding relating thereto, nor shall 
such party be deemed a trespasser ab initio on 
account of any irregularity afterwards com- 
mitted by him, but all persons aggrieved by 
such defect or irregularity may recover full 
satisfaction for the special damage in an action 
upon the case. 

General Provision as to Notices. 

S'blfSiVer CLXII. And be it enacted, that all notices 
by this Act directed to be given by advertise- 
ment shall be given by an advertisement to 
be inserted in some newspaper or newspapers 
printed or usually circulated in the county in 
which the land subject to be inclosed, or other 
land to which such notice shall relate, shall be 
situate ; and all notices directed to be given on 
the church door shall be by writing under the 
hand of the party giving such notice, to be af- 
fixed on the principal outer door of the church 
of every parish and ecclesiastical district in 
which the land subject to be inclosed, or other 
land to which such notice shall relate, or any 
part thereof, shall be situate, on Sunday before 
divine service, or where in any such parish or 
ecclesiastical district there shall be no church, 
then to be affixed in some conspicuous place of 
such parish or ecclesiastical district on Sunday 
before ten of the clock in the forenoon ; and 
all notices necessary to be given by the com- 



ACT FOR INCLOSURE OF WASTES. 311 

niissioners or any assistant-commissioner or 
valuer acting in the matter of any inclosure 
(the mode of giving which is not herehy parti- 
cularly directed) shall be by either or both of 
the methods aforesaid, as the commissioners or 
assistant-commissioner or valuer respectively 
shall think fit ; and all notices so given shall 
be deemed sufficient notices to all persons con- 
cerning all matters and things to which such 
respective notices shall relate.* 

Advertisements, 

CLXIII. And be it enacted, that no adver-^^g^- 
tisement inserted by direction of the commis- JJjS^dSy* 
sioners or any assistant-commissioner acting in 
the matter of any inclosure in the Lotidan Ga- 
zette or in any newspaper for the purpose of 
carrying into effect any provision of this Act, 
and no agreement, award, bond, or power of 
attorney made or confirmed or used under this 
Act, shall be chargeable with any stamp duty. 

Punishment of Witnesses misbehaving. 

CLXIV. And be it enacted, that if anyfewoMgiT- 
person under the provisions of this Act shall T|^*^^^ 
wilfully crive false evidence, or shall make or s^jyofa 

•^ o ' misdemean- 

or. 

* The Amendment Act, 10 & 11 Vict. c. Ill, a. 8, 

provides that these notices may be given by the secretary 

or other person lawfully deputed. 
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subscribe a false declaration for the purposes 
of this Act, or shall wilfully refuse to attend 
in obedience to any lawful summons of the 
commissioners or an assistant-commissioner or 
valuer, or to give evidence, or shall wilfully 
alter, withhold, destroy, or refuse to produce 
any book, court roll, or writing, map, plan, or 
survey, or any copy of the same, which may 
be lawfully required to be produced before 
the commissioners or assistant-commissioner 
or valuer, he shall be deemed guilty of a mis- 
demeanor. 



Limitation of Actions. 

of^^ CLXV. And be it enacted, that no action 
or suit shall be commenced against any com- 
missioners, assistant-commissioner, justice of 
the peace, valuer, or other person, for any 
thing done under the authority of this Act, 
until two calendar months* notice thereof shall 
have been given in writing to the party against 
whom such action or suit is intended to be 
brought, or after sufficient satisfaction or 
tender of amends shall have been made to 
any party aggrieved, or after twelve calendar 
months shall have expired from the commission 
of the act for which such action or suit shall 
be so brought, or in case there shall be a con- 
tinuance of damages then within twelve calen- 
dar months next after the doing or committing 
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of sach damage shall have ceased ; and every 
sach action shall be brought, laid, and tried in 
the county or place where the cause of action 
shall have arisen, and not in any other county 
or place ; and if it shall appear that such 
notice of action or suit was brought before two 
calendar mouths' notice thereof given as afore- 
saidy or that sufficient amends were made or 
tendered as aforesaid, or if any such action or 
suit shall not be commenced within the time 
before limited in that behalf, or such action 
shall be laid in any county or place other than 
as aforesaid, then the jury shall find a verdict 
for the defendant therein, or the court, upon 
summary application by motion in any such 
suit, may dismiss the same against such de- 
fendant ; and if a verdict shall be found for 
such defendant, or such suit shall be dismissed 
upon application as aforesaid, or if the plaintifi^ 
in such action or suit shall become nonsuit, or 
suffer a discontinuance of such action, or if 
upon any demurrer in such action or suit 
judgment shall be given for the defendant 
therein, then such defendant shall have costs, 
charges, and expenses as between attorney 
and client. 



Certiorari. 

CLXVI. And be it enacted, that no order, Proceedings 
adjudication, or proceeding made or had by or mo^®^ 
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9 

before the commissioners or any assistant^com- 
missioner under the authority of this Act, ex* 
cept as hereinbefore provided, or any proceed- 
ing to be had touching any offender against 
this Act, shall be quashed for want of form or 
be removed or removable by certiorari or any 
other writ or process into any of her Majesty's 
courts of record at Westminster, or elsewhere. 



Interpretation, 

g^^J^- CLXVIL And be it enacted, that in the 
construction and for the purposes of this Act, 
unless there be something in the subject or 
context repugnant to such construction, the 
word '^ person " shall mean and include the 
Queen's Majesty, and any body corporate, ag* 
gregate or sole, as well as an individual ; any 
word importing the singular number only shall 
mean and include several persons or parties as 
well as one person or party, and several things 
as well as one thing respectively, and the con- 
verse; any word importing the masculine 
gender only shall mean and include a female 
as well as a male ; the word " inclosure ^^ dhall 
extend to and include division or allotment ; 
the word " inclose '' and its conjugates shall in- 
clude the meaning also of the words " divide " 
and *' allot " and their respective conjugates ; 
and the words ** local act of inclosure " shall 
extend to and include any local act of which 
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inclosure, division, or allotment of lands shall 
have been one of the objects or purposes ; the 
word *' manor" shall extend to and include 
any hundred, honour, or lordship ; the word 
*' land " shall mean and include all messuages, 
lands, and corporeal tenements and heredita- 
ments ; the word " county " shall include any 
riding or other like division of a county, and 
any liberty, city, or place having a separate 
commission of the peace ; the word ^* parish " 
shall include any township or vill or ham- 
let having separate overseers of the poor, or 
extra-parochial district or place ; the word 
'' church ^^ shall mean and include any chapel 
where there is no church ; the word "school- 
house" shall mean any parochial or charitable 
schoolbouse ; the words 'Hhe commissioners^ 
shall mean the inclosure commissioners for 
England and Wales ; and the words " assist- 
ant-commissioner**^ shall mean the assistant- 
commissioner appointed by the inclosure com- 
missioners. 

CLXVIII. And be it enacted, that this Actfjf«»*«^ 
shall extend only to England and Wales. 

CLXIX. And be it enacted, that this Act ^*f«^<« 

' of Act. 

may be amended or repealed by any Act to be 
passed in this present session. 



p2 
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The SCHEDULE to which this Act refers. 

Form of Conveyance by Commisdoners. 

In the matter of the inclosure. 

Wb the inclosure com- 

missioners for England and Wales, by virtue 
of an Act of Parliament passed in the 
year of the reign of Queen Victoria, intituled 
[here insert the title of this Actlj and in consi- 
deration of the sum of paid into 
our hands by being the 
purchase-money of the hereditaments herein- 
after described, do by these presents convey 
unto his heirs and assigns, all 
that [here describe the premises']^ with the ap- 
purtenances, to hold the same unto the said 

his heirs and assigns [here 
state the uses, trusts, or purposes of the convey- 
ance, as the case may require']. In witness 
whereof we have hereunto affixed our seal, this 

day of 

Form of Summons, 

To of in 

the county of field reeve of 

• 
1 I esquire, one 

to wit. J of Her Majesty's justices of the 
peace in and for the said county of 
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do hereby summon yoa personally to be and 
appear before such two of Her Majesty's jus- 
tices of the peace as shall be present at 

in the said county on the 

day of next, at the 

hour of in the noon of the same 

day^ to answer the complaint of ^1. B. that [he 
is refused reasonable compensation for dimi- 
nution of his right of pasture in the regulated 
pasture in ], or [that the said A. JB. 

is charged with an excessive payment for in- 
crease of his right of pasture in the regulated 
pasture of ], otherwise the com- 

plaint will be proceeded with as if you had 
appeared. Given under my hand and seal, 
this day of in the 

year 



to wit. J 



Form of Order. 

The order of and 

esquires, two 
of Her Majesty'^s justices of the peace in 
and for the said county, made at 

in the said county of 
the day of 

in the year 

Whereas complaint hath been made to us 
by A. B. for that he [state the 

complaint as in the summons]\ we do declare 
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that [the yearly sum of is a 

reasonable compensation for the diminution of 
the right of pasture of the said A. BJ] or [the 
yearly sum of is a reasonable 

payment for increase of the right of pasture of 
the said A. S.']^ and do order that such yearly 
sum be paid, according to the directions of the 
statute in that behalf. Given under our hands 
and seals, this day of 

in the year 



r 
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CAP. LXX. 

An Act to amend the Act to facilitate thelnclo- 
sure and Improvement of Commons. [26M 
Augusty 1846.] 

Whereas an Act was passed in the eighth 
and ninth years of the reign of her present 
Majesty, intituled " An Act to facilitate the c.*w7 '^** 
Inclosure and Improvement of Commons and 
Lands held in common, the Exchange of Lands, 
and the Division of intermixed Lands ; to pro- 
vide Remedies for defective or incomplete 
Executions, and for the Non-execution of the 
Powers of general and local Inclosure Acts ; 
and to provide for the Revival of such Powers 
in certain Cases ;'*^ and it is expedient that the 
said Act should be amended as hereinafter 
mentioned : Be it enacted, by the Queen's 
most excellent Majesty, by and vrith the 
advice and consent of the Lords spiritual and 
temporal, and Commons, in this present par- 
liament assembled, and by the authority of the 
same, That where it shall appear to the com- o^jj*^^" *^ 
missioners that the terms and conditions of*'?™™**- 

Hioners majr 

any provisional order heretofore issued, or J^^J^ed ^ 
which shall hereafter be issued, by the com- 
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missioners in the matter of an inclosure ought 
to be varied or amended, it shall be lawful for 
the commissioners, at any time before they 
shall have certified in their annual general 
report their opinion that the proposed inclo- 
sure would be expedient, or, in case the land 
proposed to be inclosed shall be land to the 
inclosure of which the previous authority of 
parliament shall not be necessary before they 
shall have caused notice to be given of their 
intention to proceed with such inclosure, whe- 
ther the requisite consents shall or shall not 
have been taken to such provisional order, to 
make void and cancel the same, and to issue 
in lieu thereof such varied or amended provi- 
sional order as thev shall think fit ; and such 
deposit shall be made, and notice given, and 
other proceedings had thereupon, as by the 
said Act would have been required in respect 
of an original provisional order in the like 
matter ; and in case any consents shall have 
been taken to a provisional order, and it shall 
not appear necessary to the commissioners 
wholly to cancel the same, then it shall be 
lawful for the commissioners, at any time 
before they shall have certified in their annual 
general report their opinion that the proposed 
inclosure would be expedient, or in case the 
land proposed to be inclosed shall be land to 
the inclosure of which the previous authority 
of parliament shall not be necessary, at any 
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time before they shall have caused notice to 
be given of their intention to proceed with 
such inclosure, to vary or amend the terras 
and conditions of such provisional order, or 
any of them, by a supplemental provisional 
order : Provided always, that in every case in cppyofsup- 

*' , • plemental 

which a supplemental provisional order shall orders to be 
be made, the commissioners shall cause a copy forinspec- 
thereof to be deposited for inspection in the 
same manner as by the said Act required in 
reference to a provisional order, and shall 
cause notice to be given of such deposit, and 
shall by such notice specify the time within 
which dissents may be signified to such sup- 
plemental order ; and unless persons the ag- 
gregate amount of whose interests in the land 
proposed to be inclosed shall exceed one third 
in value of the whole interest in such land 
shall, within the time so limited, signify in 
writing to the commissioners their dissent 
from such supplemental order, such order 
shall, for all the purposes of the inclosure, be 
deemed part of the provisional order. 

II. Provided always, and be it enacted, that Suppiemen- 

, , :, . tal order not 

where under the said Act the consent of the totakeefrect 
person interested in such land in right of asentofcer- 

*^ . • 1 . • 1 ^1 1. tain parties 

manor is required to an inclosure, or the dis- be obtained, 
sent of any person or persons so interested 
might, in respect of his or their interest in 
right of a manor, have prevented an inclosure, 

p3 
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such supplemental order shall not take eflFect 
in case such person or persons respectively 
shall, within the time so limited^ signify in 
writing to the commissioners his or their dis- 
sent from such order ; and where the freeraen, 
burgesses, or inhabitant householders of any 
city, borough, or town shall be entitled to 
rights of common or other interests in such 
land, no supplemental provisional order shall 
take effect without the like consents of the 
like number of such freemen, burgesses, and 
inhabitant householders as would have been 
required to the provisional order. 



If orders 
do not take 
effect, com- 
misaioners 
may sus- 
pend pro- 
ceedings. 



III. And be it enacted, that in case any 
supplemental provisional order so issued shall 
not take effect by reason of dissents having 
been signified as aforesaid, the commissioners 
may, at their discretion, proceed as if such 
supplemental provisional order had not been 
issued, or may suspend all proceedings in the 
inclosure.* 



* Under the original Act no power was given to the 
commissioners to recall or cancel provisional orders. It 
is understood that the commissioners had been advised 
that they might be compelled by application to the 
Court of Queen's Bench to proceed with an inclosure^ 
the requisite consents to the provisional order haying 
been given, even although subsequently to issuin^ir the 
order they had become convinced that the inclosure was 
inexpedient, or the terms of the order unjust. 

The first three sections of the first Amendment Act were 
framed to meet this inconvenience. The tithe commission 
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IV. *And be it enacted, that where allotr ^■^♦^foi*'*" 
ments for exercise and recreation, or for the JJJj^Jfon"^ 
labouring poor, or for any other public pur-*<^' 
pose, shall have been made the condition of 
any provisional or any supplemental provi- 
sional order, it shall be lawful for the com- 
missioners, on the application in writing of 
the valuer, at any time before such valuer shall 
have made his award, under their seal, to 
allow an equal quantity of the land proposed 
to be inclosed to be allotted for either or both 
of the purposes aforesaid, or for any other 
public purpose, in lieu of that which may 
have been directed to have been allotted by 

exercise a similar power of amending by means of their 
separate awards, and such a power is obviously neces- 
sary to every public body which has to deal with mat- 
ters of complicated detail. 

* The 26th sect, of the original Act provides that 
assistant- commissioners shall annex to their reports a 
map or sketch, on which shall be shown the place in 
which it shall appear to them that allotments for recrea- 
tion and for the labouring poor should be made. And 
the 27th sect, required that the provisional order shall 
set forth the situation of these allotments. 

It was found however, in practice, that the situation of 
the recreation allotment can often be more judiciously 
selected after the waste has been surveyed and the rights 
over it determined. The valuers who have completed their 
examinations and valuations will also be, in all probability, 
better judges of the requirements of the neighbouring 
population than an assistant-commissioner who has 
viewed only on one occasion. 

This section of the first Amendment Act empowers the 
commissioners to change the situation or the appropria- 
tion of the public allotments (or both) at any time before 
confirmation, upon application of the valuers. 



I 



324 9 & 10 YICTOBI^ REOIN^, c. 70. 

the original or any supplemental provisional 
order. 

and allot- V.* And be it enacted, that it shall be law- 
lordofma- ful for the Commissioners, by their provisional 
of soil, &c. order in the matter of any inclosure, to make 
it a condition that there shall be awarded to 
the lord of the manor, instead of the whole or 
any part of the share or proportion of the re- 
sidue of the land to which it shall be thereby 
declared he would have been otherwise enti- 
tled in respect of his right and interest as lord 
in the soil, and also, if they shall think fit, in 
lieu of any other allotment or allotments to 
which he may be found entitled in respect of 
any other rights or interests in the land pro- 
posed to be inclosed, such perpetual rent- 

* This section supplies an omission pointed out in 
the first edition of this work, and which has been 
found of extensive inconvenience in practice. Lords 
of manors having no ancient land within their ma- 
nors, or having but a life estate, were found unwilling 
to agree to inclosures, from a reluctance to expend 
the capital required for the creation of a new farm. 
Buildings, fences, drains, roads, &c., will often require 
an expenditure for which a tenant for life could obtain 
no adequate return. This section enables the com- 
missioners to make it a condition of their provisional 
order that the lord shall receive a perpetual rent-cbarge 
instead of an allotment. This rent-charge is to be fixed, 
and not, like the tithe rent-charge, to vary with the price 
of com ; as the reasons which induced the legislature to 
make the tithe rent-charge a com rent obviously do not 
apply to a sum fixed as an equivalent for the value of a 
known quantity of land. 
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charge or rent-charges of such aggregate 
amount as shall in the judgment of the valuer 
be equal to such share or proportion of the 
residue and such other allotment or allot- 
ments as aforesaid, as the case may be, and 
such rent-charge or rent-charges shall be 
awarded accordingly, and shall be recover- 
able by the same means as are by the Act of 
the seventh year of King William the Fourth, 
for the Commutation of Tithes in England and 
Wales^ or any Act amending the same, given 
for recovering rent-charges charged under the 
last-mentioned Act ; and the aggregate amount 
of rent-charge to which the lord shall be found 
entitled under this provision shall be charged 
by the valuer, as he shall deem convenient, as 
separate rent-charges or as one rent-charge, on 
the allotments or allotment to be allotted and 
awarded to any persons or person who shall 
consent thereto ; and the valuer shall award 
to the person whose allotment shall be made 
liable to any such rent-charge, and as a portion 
of his allotment so charged, such addition in 
land as the valuer shall deem equivalent to 
such rent-charge ; but in case such aggregate 
amount of rent-charge shall not be so charged, 
with consent as aforesaid, the valuer shall 
charge separate rent-charges making together 
the aggregate amount of rent-charge on all 
the allotments except the allotments for pub- 
lic purposes, in proportion to the value, in 
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the judgment of the valuer, of the respective 
allotments. 

bemadfby ^^' -^"^ ^® '* enacted, that where any co- 
aasiatant- nyhold Of customarv land shall be intermixed 
sioner, gub- or held 01* occuDied toffether with land of free- 

ject to ap- . ® 

provaiof hold tenure, or with copyhold or customary 

oommiflsion- i*. i* 

ere,incer- land held of another manor, or under other 

tain cases of 

intermixed customs OP titles, and such copyhold or ens- 

copyhold, , . 

customary, tomary land cannot be identified by the de- 

or freehold f - •' 

lands. scription thereof on the rolls of the manor, 
and the situation or boundaries of such free- 
hold and copyhold or customary land respect- 
ively shall be unknown or ascertained, whether 
such lands shall or shall not be subject to be 
inclosed under the said recited Act, and whe- 
ther any proceedings for an inclosure shall or 
shall not be pending, it shall be lawful for the 
commissioners, upon the application in writing 
of the persons interested in such lands, and 
with the consent of the lord or lords of the 
manor or respective manors of which such 
copyhold or customary land shall be holden, 
by order under their seal, to appoint and au- 
thorize an assistant-commissioner or any other 
person to award and declare what part of the 
lands 60 intermixed or held or occupied toge- 
ther shall be and be deemed copyhold or cus- 
tomary land and freehold land respectively, or 
shall respectively be held of each such manor 
or under each of such customs or titles re- 
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spectively, or to determine and declare the 
situation and boundary thereof, as the case 
may require ; and such assistant-commissioner 
or other person shall frame a draft award, de- 
claring which parts of such lands so intermixed 
or occupied should in his judgment be or be 
deemed copyhold or customary lands, for or 
in lieu of the copyhold or customary land or 
several copyhold or customary lands passed by 
the description or several descriptions in the 
court rolls, and for and in lieu of such free- 
hold land respectively, with a map or plan 
annexed thereto ; and the commissioners may, 
if they think fit, make such inquiries in rela- 
tion to the matter of such draft award or any 
part thereof, and cause the same to be revised 
by such assistant-commissioner or other per- 
son ; and in case such draft award, without or 
after such revision as aforesaid, shall appear 
satisfactory to the commissioners, they shall 
cause the same to be engrossed, and to be 
signed by such assistant-commissioner or other 
person, and shall approve the same under their 
seal ; and from and after such approval the 
land described in such award shall be and be 
deemed of such tenures, and to be held of such 
manor and under such of the said respective 
customs or titles, as therein declared, and shall 
be subject to the same services, uses, trusts, 
and charges as the lands in respect of which 
they shall be awarded respectively ; and a 
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copy of such award shall be delivered to the 
lord of the manor or of each manor to which 
the same may relate^ or his steward, and shall 
be kept with and deemed part of the court 
rolls. 

Application VII. And be it enacted, that the provisions 

ofproviBions ^, ., .i* • V^» j 

of recited of the said recitcd Act concerning notices and 
notices and disscnts in the casc of an order of exchange 
shall apply to and have the same effect re- 
spectively in the case of such award as afore- 
said as if the approval of such award were the 
confirmation of an order of exchange. 



dissents. 



maybede- land held by lease for years or for life or lives 
award ° shall be intermixed with or held or occupied 



Boundaries VIII.* And be it enacted, that where any 

of leaseholds - — 

may be de- 
clared in 
award siiaii uc m i.ci uiaa^u t*«».^> v* «<v/avi v. x^-^^**^*'^^ 

bonn^ries together With, or shall be alleged to be inter- 
wSistom- mixed with or to be held or occupied together 
*^ *° *' with, other land, and by reason of the descrip- 

* These 6th, 7th, and 8th sects, confer upon the com- 
missioners a power of great public utility, and the exer- 
cise of which will be extensively called for in many dis- 
tricts. It frequently happens, where one landowner 
holds contiguous lands by different tenures, that the 
boundaries are altogether lost, although the quantities 
remain well known. 

In the case of glebe lands and of lands of ecclesiastical 
and collegiate corporations, the identity of which had 
been lost, an inexpensive process of ascertaining and set- 
ting out the boundaries had been supplied by the Tithe 
Commutation Acts, and by the stat. 2 & 3 Will. IV. c. 
80. These sections extend this benefit to lands held 
under lay lords of copyhold and customary manors. 
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tion of the parcels in such lease being general 
and indefinite, or inapplicable to the actual 
condition of the property, or otherwise, the 
quantity, situation, or boundaries of such lease- 
bold land cannot be ascertained, or differences 
or disputes shall have arisen concerning such 
quantity, situation, or boundaries, (whether 
such land shall or shall not be subject to be 
inclosed under the said recited Act, and whe- 
ther proceedings for an inclosure shall or shall 
not be pending,) it shall be lawful for the 
commissioners, upon such application as here- 
inafter mentioned, in and by any order under 
their seal, to authorize or to appoint and au- 
thorize any assistant-commissioner or other 
person to award and declare what part of the 
lands so intermixed or held or occupied toge- 
ther, or alleged to be intermixed or held or 
occupied together, shall be and be deemed to 
be the land held under such lease, or to deter- 
mine and declare the quantity, situation, and 
boundaries thereof, as the case may require ; 
and any such authority, or appointment and 



and also to lands held under beneficial leases from lay 
lessors. 

In the north of England it is no unusual occurrence 
to find in the same field land held hy freehold, copyhold, 
and customary tenures, and also land held on lease both 
for years and for lives ; and in numerous instances no 
one parcel of these several lands can now be identified. 
The inconvenience to parties dealing with the titles of 
such lands is obvious. See page 1 10. ante. 
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authority, as last aforesaid^ may be inserted in 
any order which shall also relate to copyhold 
or customary land, or may be made and given 
by separate order, as the case may require; 
and the assistant-commissioner or other person 
so authorized shall insert a declaration in his 
draft award, or shall frame a draft award, as 
the case may require, in like manner as here- 
inbefore provided in the case of copyhold or 
customary land, being intermixed or held or 
occupied as aforesaid ; and the provisions here- 
inbefore contained for inquiries in the matter 
of a draft award concerning copyhold or cus- 
tomary land, and the revision thereof, and the 
engrossment, execution, and approval thereof, 
shall apply to a draft award and the declara- 
tions in a draft award concerning such lease- 
hold land as aforesaid ; and from and after the 
approval of the award concerning such lease- 
hold land the land which shall be thereby de- 
clared to be or to be deemed leasehold land 
shall be and be deemed to be held under such 
lease, according to the intent of the declara- 
Froviso. tion therein contained : Provided always, that 
every such order which shall authorize such 
assistant-commissioner or other person to pro- 
ceed as aforesaid in relation to any such lease- 
hold land shall be made upon the application 
in writing of the person who if the lease had 
not been granted would have been the person 
interested in the land therein comprised, and 
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also of the lessee or assignee of svch lease^ and 
of such sub-lessees and other persons as would 
liave been persons (alone or jointly with any 
other person) interested in the land comprised 
in such lease, and upon the application also of 
the person interested in the land with which 
such leasehold land shall be intermixed or held 
or occupied, or alleged to be intermixed or 
held or occupied. 

IX. And be it enacted,* that the provisions ^JS^'cMtom- 
of the said recited Act respecting the exchange ^y^^^^^ 
of lands, and respecting the division into con- changed. 
Tenient parcels and allotment of lands inter- 
mixed or divided into parcels of inconvenient 
form or quantity, (and respectively applicable 
to land not subject to be inclosed under the 
said Act, and to land so subject as to which 
no proceedings for an inclosure shall be pend- 
ing,) shall extend and be applicable to lands 
of copyhold or customary tenure and the land 
taken in exchange under any order of ex- 
change; and the land allotted under any order 
of division and allotment in respect of any 
copyhold or customary land shall be deemed 
copyhold or customary land, and shall be held 
of the lord of the same manor, under the same 

* This provifiion corrects an omission in sect. 147 of 
the original Act ; and, by sect. 7 of the 12& 13 Vict. c. 
83, (p. 369» post,) these provisions are extended to all 
incorporeal hereditaments. 
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Ck>n8eiit of 
lord of the 
manor re- 
quired. 



rent, custom, and services as the copyhold or 
customary land in respect of which it may be 
so taken and allotted respectively vras or ought 
to have been held, without any new admittance 
in respect of land so taken and allotted ; and 
the land taken in exchange and the land 
allotted under such orders respectively in re- 
spect of freehold land shall be of freehold 
tenure : Provided always, that no such order 
of exchange or of division and allotment of or 
affecting any copyhold or customary land shall 
be confirmed by the commissioners unless the 
consent of the lord of the manor of which such 
copyhold or customary land shall be holden 
shall have been given, either to the application 
of the persons interested for such exchange or 
division and allotment, or to the exchange or 
division and allotment to which such order 
shall relate ; and a copy of every such order, 
when confirmed, shall be delivered to the lord 
of such manor or his steward, and shall be 
kept with and deemed part of the court rolls 
of such manor. 



X. And be it enacted, that in every case 



steward or 
deputy may 

consent in where the consent of the lord of a manor is 

writing on 
bebalfof 
the lord. 



required under this Act a declaration or state- 
ment in writing under the hand of the steward 
or his deputy authorized to take surrenders or 
grant admittances of or to copyhold or cus- 
tomary lands in such manor, signifying that 
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the lord has consented , shall be evidence of 
such consent for all the purposes of this Act ; 
and a recital or statement of the consent of the 
lord of a manor contained in an award which 
shall be approved or in an order which shall 
be confirmed by the Commissioners shall, so 
far as respects the validity of such award or 
order, be conclusive evidence of such consent. 

XL* And be it enacted, that where a per- i^ndwi? 
son interested in any undivided share, or any ^^^^^* 
cattle gate or other gate, or any right of™^^®*" 
common defined by numbers or stints, in or 
to be exercised over any land, and a person 
interested in any undivided share or gate or 
right (so defined) in or to be exercised over 
any other land, shall be desirous of exchang- 
ing their respective shares, gates, or rights, 
whether such respective lands or either of 
them shall or shall not be subject to be in- 
closed under the said recited Act, and whether 
any proceedings for an inclosure of such re- 
spective lands or either of them shall or shall 
not be pending, it shall be lawful for the com- 

* In the West Riding of York, and in other pastoral 
districts, stinted pastures are very numerous, and the 
rights of pasturage in these stinted pastures are ordinarily 
much divided. The same individual often holds one or 
more stints in several pastures in the same locality. The 
policy of allowing each stint-owner to consolidate his 
stints is obvious, but no such power was conferred by 
the original statute. 



334 9 & 10 YICTORIJS REGIME, c. 70. 

missioners, upon the application in writing of 
the persons interested in such shares, gates, or 
rights which they shall be so desirous of ex- 
changing, or in such lands in respect of such 
sharesi gates, or rights, to make an order of 
exchange of such respective shares, gates, or 
rights, without requiring the concurrence in 
such application of the other persons interested 
in such lands; and all the provisions of the 
said recited Act and this Act respecting the 
exchange of lands shall extend and be appli- 
cable to the exchange of such respective 
shares, gates, or rights ; provided that, instead 
of the map or plan by the said recited Act 
directed to be annexed to an order of ex- 
change, the commissioners may cause to be 
therein inserted or thereunto annexed such 
descriptions as may appear to them suffi- 
ciently to ascertain such respective shares, 
gates, or rights, and such respective lands as 
aforesaid. 

Accuracy of XII. And whereas by the said Act pro- 
maps to be , , , •' ■ 

certified, vision is made for the adoption and use for the 
purposes of any inclosure under the said Act 
of a copy of any map or plan which shall have 
been confirmed under the hands and seal of 
the tithe commissioners, or of any other map 
or plan of the accuracy of which the inclosure 
commissioners shall be satisfied, or for making 
a new survey, map, or plan ; be it enacted, 



. FIRST AMENDMENT ACT. 335 

that every new survey, map, or plan which is 
used for the purposes of any inelosure under 
the said Act shall be signed by the said inelo- 
sure commissioners, after examination of the 
accuracy thereof under their direction, and 
sealed with their official seal in testimony of 
such examination.* 

XIII. And whereas by the said recited Act iJjJiJj^V- 
it is provided that the valuer may in the cases ^l^^^^^ 
therein mentioned be assisted by an assistant "««««». 
commissioner specially appointed as an asses- 
sor, who shall be a practising barrister-at-Iaw 

of five years' standing at the least ; be it 
enacted, that any assistant-commissioner un- 
der the said Act may be specially appointed as 
an assessor for the purpose aforesaid. 

XIV. And be it enacted, that this Act^^Jf^** 
shall be taken to be a part of the said recited *^**^»oi. 
Act, and be construed accordingly. 

XV. And be it enacted, that this Act may ^^g^*** 
be amended or repealed by any Act to be**^- 
passed in this present session. 

* It is not understood that the inelosure commission- 
ers are about to issue any instructions as to the requi- 
sites which they will insist upon in maps submitted to 
them. The tithe commissioners however have rules 
upon this subject which will foe familiar to all land sur- 
veyors. They may be obtained of the tithe commission- 
ers, or will be found appended to Mr. Shelford's edition 
of the Tithe Acts. I have not therefore thought it 
necessary to reproduce them in this work. 
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CAP. CXI. 

■ 

An Act to extend the Provisions of the Act for 
the Inclosure and Improvement of Commons, 
[23rd July, 1847.] 

Whereas an Act was passed in the session of 
parliament holden in the eighth and ninth 

8&9Vict. years of her present Majesty, intituled "An 
Act to facilitate the Inclosure and Improve- 
ment of Commons and Lands held in common, 
the Exchange of Lands, and the Division of 
intermixed Lands ; to provide Remedies for 
defective or incomplete Executions, and for 
the Non-execution of the Powers of general 
and local Inclosure Acts ; and to provide for 
the Revival of such Powers in certain Cases :" 
And whereas it is expedient further to facili- 
tate proceedings under the said recited Act in 
the cases hereinafter mentioned : be it enacted 
by the Queen's most excellent Majesty, by 
and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this 
present parliament assembled, and by the 
authority of the same, that where an action, 

mere the suit, or difference shall be pending concerning 
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the title to any manor, land, or right, or to an g^'^i^J^* 
estate or interest therein, of which the actual theconsent 

OlDOth 

owner would, under the definitions of the claimants to 

, be eqmva- 

said Act, be (in respect of such manor, land, lent to con- 

^ , . sent of 

or ri&^ht) the person interested in land con- actual 

• !_• 1 1- ^- !• owner. 

cernmg which any application or proceeding 
may be made or be pending under the said 
Act, the * consent of both the persons between 
whom such action, suit, or difference may be 
pending, to any application, inclosure, or other 
proceeding under the said Act, shall be as 
effectual as the consent of the actual owner of 
the manor, land, or right, or of such estate or 
interest therein, would have been in case no 
action, suit, or difference had been penaing. 

II. Provided always, and be it enacted, that j^^ecwe 
where, according to the claim of a party to°J™^J^^ 
such action, suit, or difference, more than one ^^Jt^?*® 
person would be or become interested as afore- «s*«^- 
said in respect of such manor, land, or right, 
such consent of such number or portion, or 
(as the case may require) such non-significa- 
tion of dissent by such number or portion of 
the persons who would so become interested, 
to the application, inclosure, or other proceed- 
ing as would have been sufiicient in case such 
claim had been established shall be equivalent 
to the consent of the party so claiming under 
the provisions of this Act. 

* See sect. 29 of the original Act. 

Q 
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righS^ofthe m- A»^ b« ** enacted and declared, that 
JJJ^^^^ where any lands shall have been inclosed, by 
Incrwich. ^^7 ^^ encroachment or otherwise, from any 
mente. j^^j gubject to be inoloscd under the said 
recited Act, for more than twenty years next 
preceding the day of the first meeting for the 
examination of claims in the matter of an in- 
closure under the provisions of the said Act, 
and shall not, with such consent as in the said 
Act provided, be directed by the valuer to be 
considered as allottable, and parcel of the land 
to be inclosed, neither the award, in the inclo- 
sure under the provisions of the $aid Act, nor 
any consents or orders previous thereto, shall 
be taken to divest, defeat, or prejudice any 
property, estate, right, or title of her Majesty 
or of any other person in or to the lands so 
inclosed for twenty years or upwards as afore^ 
said, or the minerals or substrata under the 
same, or in or to any rent or payment payable 
in respect thereof (except only any rights of 
common intended to be extinguished by the 
inclosure under the provisions of the said Act). 

mafbS"^®' IV. * And be it enacted, that where an ex- 
iSdtex- ehange shall be made under the said Act of 
rM^Sig*^ lands not subject to be inclosed under such 
^d ease- '^^*' ^' ^^ lands Subject to be so inclosed as to 
ments. which uo proceedings for an inclosure shall be 
pending, it shall and may be lawful for the 
* See sect. 147 of the original Act. 
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commissioners, in conformity with the terms 
of the application for such exchange, to except 
or reserve oat of such exchange the property 
or right of or to all or any of the mines or 
minerals nnder all or any part of the land 
given by both or either of the parties, toge- 
ther with rights and easements for or auxiliary 
to the exercise or enjoyment of the right or 
property of such excepted or reserved mines 
and minerals, and (whether such mines and 
minerals shall or shall not be reserved) such 
rights of way and other easements as the par- 
ties to such application may have agreed on. 

V,* And whereas by the said recited Act of ^^^1^^°^,^ 
the eighth and ninth years of her present gjj^™'^^ 
Majesty it is provided, that the commissioners g^^^J* 
shall not in any case proceed to amend any JUJ^*"^ 
award under any local Act of Inclosure, orjoj»i^^t,^ 
, under the Act of the seventh year of the reign J^^^g^^^^ 
of King William the Fourth for facilitating ^J^i*"^^ 
the inclosure of open and arable fields in Eng- by adver- 

1 J -a -rrr 1 i • i • ttscnieilt, 

uma and Wales, or to authorize the execution am. 
of any power or authority under any such 
local Act which shall have been lost or have 
become incapable of being executed, as therein 
mentioned, or to authorize any person to be by 
them appointed as therein mentioned to exe- 
cute the powers or authorities of any local 

* The provisions here repealed are contidned in sect. 
155 of the original Act. 

q2 
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Act, in the place of the commissioner or com- 
missioners appointed under such local Act, 
until notice of the application shall have been 
given by advertisement as therein mentioned ; 
and that in case, within two calendar months 
from the publication of the last of the adver- 
tisements, one fourth part in number or value 
of the persons interested, according to the 
definitions thereinbefore contained, in the land 
to which the award so proposed to be amend- 
ed, or the part thereof proposed to be amend- 
ed, should relate, or in the land to be affected 
by the exercise of such powers or authorities, 
should give notice in writing to the commis- 
sioners of their dissent from such application, 
the commissioners shall not proceed further 
Recited pro- on such application ; be it enacted, that the 

vision re- , , ^^ , ' 

pealed, and said recitcd provision be repealed ; and that in 

ifcommis- ^ , r » 

sionerathink casc the Commissioners shall think fit to pro- 

flif to Di^x^eed 

on any ap- ceed ou any such application as aforesaid the 
they may commissioners shall refer such application to 

refer the . . . i i . 

same to an an assistaut-commissioncr, and such assistaut- 
commission- Commissioner shall hold such meeting or meet- 
ings to hear any objections which may be 
made to such application, and any information 
or evidence which may be oflered in relation 
thereto, or to the matter thereof, and shall 
report his opinion as to the expediency or in- 
expediency of proceeding upon such applica- 
tion, having regard to all rights which may be 
disturbed or affected thereby, in such and the 
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same manner, and subject to such and the 
same provisions concerning notices of such 
meetings, as are in the said Act of the eighth 
and ninth years of her present Majesty con- 
tained concerning inquiries as to the expe- 
diency or inexpediency of a proposed inclo- 
sure ; and upon the report of such assistant- 
commissioner it shall be lawful for the com- 
missioners to proceed or to abstain from pro- 
ceeding further on such application, as they 
may think fit ; and it shall be lawful for the 
commissioners (where they shall so think fit) 
to cause such further meetings to be held, and 
inquiries made in relation to such application, 
or to the report thereupon, as might have been 
held or made in the matter of a proposed in- 
closure, and to give such directions in relation 
to the matter of such application, or to the 
execution of the powers or authorities thereby 
proposed to be revived or executed, as the cir- 
cumstances of each case shall appear to them to 
require. 

VI. And whereas it is provided by the said f andetaken 

^ •' in exchange, 

Act* that any land taken in exchange or on &c.,inre- 

'' ° spect of 

partition or allotted in respect of copyhold or copyhold or 

■ • * 'I customary 

customary land shall be deemed copyhold or lands ahaii 
customary land, and shall be held of the lord copyhold, 

- , -^ - , , ana shall be 

of the same manor under the same rent and held of the 
by the same customs and services as the copy- &c. 

• Sect. 94. 



. ••', 
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• 

hold or customary land in respect of which it 
may have been taken in exchange or on parti- 
tion or allotted was or ought to have been 
held, and shall pass in like tnanner as the 
copyhold or customary land in respect where- 
of such exchanges, partitions, or allotments 
shall be made : And whereas it is expedient 
to enable the parties so taking stxth lands in 
exchange or on partition or ais allotments to 
hold the same of freehold tenure; be it en- 
acted, that, by and with the consent of the 
lord of the manor, and of the parties so taking 
such lands in exchange or on partition or as 
allotments, it shall and may be lawful for the 
said commissioners to declare that the same 
shall be held as of freehold tenure, on such 
terms and conditions as may be agreed upon 
between the parties, and as may be deemed 
just by the said commissioners, and the same 
land shall be held as freehold accordingly. 

Meetings VII. And be it enacted, that where notice 

may be ad- , , , , . « 

joumed shall have been given of any meeting, whether 
attendance original or bv adjournment, to be held by the 
sioner or Commissioners or by an assistant-commissioner, 

assistant- i . ^ 

cpmmis- Or Otherwise, it shall be lawful for the com- 
missioners or an assistant-commissioner by 
notice to adjourn such meeting, without any 
commissioner or assistant-commissioner giving 
attendance for the purpose of making such 
adjournment ; and where notice shall have 



sioner. 



s . 
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been given of a meeting by a valuer, it shall 
be lawful for him by notice to adjourn such 
meeting, without giving attendance for the 
purpose of making such adjournment. 

VIII. And be it enacted, that all notices ^^^^J 
by the said Act of the eighth and ninth years Jjjif^^he 
of the reign of her present Majesty, or by any ^"oT^he?" 
Act amending the same or referring thereto, P^SteZ&r 
or by this Act, directed or authorized to be *>>»*?«>•- 
given by the commissioners and assistant-com- 
missioners respectively, may be given by the 
secretary of the commissioners, or by any per- 
son whom the commissioners or any assistant- 
commissioner in conformity with the power 
delegated to him by the commissioners, may 
appoint or authorize for that purpose. 

IX. And be it enacted, that this Act shall J^^^*^ 
be taken to be a part of the said recited Act of ®'*^"*^- 
the eighth and ninth years of the reign of her 
present Majesty, and be construed therewith, 

and with any Act amending the same or refer- 
ring thereto. 

X. And be it enacted, that this Act may be ;^*SdS/''' 
amended or repealed by any Act to be passed ^' 

in this session. 
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An Act to further extend the Provisions of the 
Act for the Inclosure and Improvement of 
Commons, [itth September^ 1848.] 

Whereas an Act was passed in the session of 
parliament holden in the eighth and ninth years 
of the reign of her present Majesty, intituled 

8fc»vkt. « An Act to facilitate the Inclosure and Im- 
provement of Commons and Lands held in 
common, the Exchange of Lands, and the Di- 
vision of intermixed Lands, to provide Reme- 
dies for defective or incomplete Executions, and 
for the Non-execution, of the Powers of General 
and Local Inclosure Acts, and to provide for 
the Revival of such Powers in certain Cases i^ 
and whereas an Act was passed in the session 
of parliament holden in the ninth and tenth 

9&.^iovict. years of her present Majesty, intituled "An 
Act to amend the Act to facilitate the Inclo- 
sure and Improvement of Commons :*' and 
whereas an Act was passed in the session of 
parliament holden in the tenth and eleventh 

10 & II Vict. years of' her present Majesty, intituled "An 
Act to extend the Provisions of the Act for the 
Inclosure and Improvement of Commons :" 
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and whereas it is expedient that the provisions 
of the said Acts should be farther extended : 
be it enacted by the Queen^s most excellent 
Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Com- 
mons^ in this present parliament assembled, 
and by the authority of the same, that it shall i^tSSted^in 
be lawful for the commissioners in their pro-jj^i^^^** 
visional order in the matter of any inclosure to*abm?{^ 
to set forth any special agreement or matter iSonVSa- 
conceming or affecting the lands to be inclosed, cioe»«^- 
and to make the same a condition of such in- 
closure ; and that where, after an application 
shall have been made to the commissioners to 
sanction an inclosure, or to certify the expe- 
diency of an inclosure, under the provisions of 
the said firstly-recited Act, any person inter- 
ested within the meaning of the said Act in 
land not subject to the operation of the inclo- 
sure proposed to be made under such appli- 
cation shall, by application in writing to the 
commissioners, submit to the operation of the 
proposed inclosure such land, or any easement 
or other right or interest in such land, in con- 
sideration of any allotment, easement, or bene- 
fit to be made or secured under such inclosure, 
and shall specify his estate and interest in such 
land, the commissioners, if they shall think 
the proposal beneficial, may embody in their 
provisional order in the matter of the said 
inclosure any directions and agreements iu 

q3 
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reference to such proposal, and make 6uch 
directions and agreements a condition of such 
inclosure ; and an award made in the matter 
of such inclosure, in pursuance of any prori- 
sional order containing such condition, and 
signed by the person making such application, 
shall have as full effect and be as binding, as 
well as respects the land or right or interest in 
land which shall have been so submitted to 
the operation thereof as the lands subject to 
be inclosed under the original application, as 
if the land or right or interest in land so sub- 
mitted, had been land subject to be inclosed 
under the original application, and as if such 
person so interested had signed the same ap« 
plication : provided always, that if such person 
shall refuse or neglect to sign such provisional 
order, such inclosure may proceed as regards 
the land the immediate subject of such inclo- 
sure as if no application by such person bad 
been made, and as if the directions and agree- 
ments in reference to such proposal had not 
been embodied in such provisional order : pro- 
vided also, that no i^uch direction or agree- 
ment as last aforesaid shall be embodied in a 
provisional order unless notice of the intention 
so to do shall have been given by advertise- 
ment in two successive weeks, and one calen- 
dar month shall have elapsed from the pub- 
lication of the last of such advertisements ; 
and in case before the expiration of such month 
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any person entitled to any estate in or to any 
charge upon the land to be bo submitted to 
the operation of the iuclosure shall give notice 
to the commissioners of his dissent from such 
direction or agreement^ the commissioners 
shall not embody such direction or agreement 
in such provisional order unless such dissent 
shall be withdrawn, or it shall be shown to the 
commissioners that the estate or chaise of the 
party so dissenting shall have ceased. 

II. And whereas the provision of the said jJJJJJ^®^** 
firstly-recited Act * that the map to be an- landsmaybe 
nexed to the valuer^s report shall comprise and with. 
show the lands in respect of which any allot- 
ments have been made, occasions unnecessary 
expense in certain cases : be it enacted, that 

it shall be lawful for the commissioners, in the 
matter of any inclosure, if they shall think fit, 
by order under their seal, to direct that such 
lands shall not be comprised nor shown in such 
map, and after such direction shall have been 
made by any such order in the matter of any 
inclosure, it shall not be necessary for the 
valuer to comprise or show any such lands in 
any such map to be annexed to his report. 

III. And be it enacted, that where the ^>}JJft«iJkn 
valuer, acting in the matter of any inclosure, Ji^rmay* 
shall certify in writing to the commissioners JJtS'ff®'*" 

• Sect. 102. "^^"*y- 



348 1 1 & 12 TicroBijB bbgiha, c. 99. 

that the value of the allotment of any person 
interested in the lands to be inclosed, in case 
such allotment should be made, would not 
exceed five pounds in value, it shall be lawful 
for the commissioners, with the consent of such 
person, to direct the valuer under their seal to 
award to such person, in lieu of such allot- 
menty a sum of money which he shall deem 
equivalent in value to the allotment which 
would have been made to him in respect of 
his right and interest under the said recited 
Act ; and every such sum shall be set forth in 
the valuer^s report before the same is depo- 
sited ; and the sum of money which may be 
awarded in respect of such right and interest 
may be raised in the same way that money 
may be raised for expenses incident to inclo- 
sures under the provisions of the said recited 
Act, and shall be paid to the party for the time 
being interested, as in the case of surplus of 
purchase*money on the sale of part of an allot- 
ment for expenses. 

Valuer may IV * And be it enacted, that the valuer 

Betoutpri- . . , n • 1 

Tate and actinc: in the matter of any mclosure may, 

oooupatlon , 

roads in where he shall think fit, set out such private 

oertain oases . . . 111 

for use of Or Occupation roads and ways through the 
other than land to be inclosed as by reason of the alter- 

landstobe a» n 1 i* j ^i_ • 

Inclosed, ation of public roads or ways, or otherwise, 

* The powers of the valuer as to private roads are 
given by the 68th sect, of the original Act. 
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he shall think requisite for the use, wholly or 
in part, of persons interested in other lands ; 
and any expenses which the valuer may incur 
in relation to the setting out or formation or 
completion of such private roads, or any of 
them, shall, unless the valuer shall otherwise 
direct, be paid by such of the owners for the 
time being of the land the subject-matter of 
such inclosure, and of the owners of land for 
whose use the said roads shall have been set 
out, or of either of such classes, and in such 
shares and proportion as the valuer shall direct; 
and after the formation and completion of such 
private roads and ways, the same shall be 
maintained and kept in repair by and at the 
expense of such of the said several owners, 
in such shares and proportions and in such 
manner as the valuer shall direct: provided 
always, that the grass and herbage on such 
roads shall be subject to the same regulations 
as if they had been private or occupation roads 
set out under the said firstly-recited Act. 

V. And be it enacted, that it shall be lawful Expenses x)f 
for the valuer, with the sanction of the com- pHrate 
missioners, by his award to direct that the maybe 

raised 1)7 a 

expenses of repairing, cleansing, and main- rate on 
taining all or any of the private roads and 
ways, common ponds, ditches, watercourses, 
embankments, tunnels, and bridges, thereby 
directed to be set out and made, enlarged, or 
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altered and maintained, shall be i*aised by 
rate to be levied on the lands of which the 
owners for the time being might have been 
directed by such award to repair^ cleanse, and 
maintain the same roads, ponds, ditches, water- 
courses, embankments, tunnels, and bridges 
respectively, in such proportions as he shall 
by his award direct. 

Rating offi- VI. And be it enacted, that where the 

cer may be 

foM«°j^n ^^P^'^ses of repairing, cleansing, and maintain- 
private and inff anv private or occupation roads and ways, 

oonunon o ^ r r y ' 

g>nd8, common ponds, ditches, watercourses, em- 
bankments, tunnels^ or bridges shall have 
been directed to be raised by rate as afore- 
said, a meeting shall be called by the commis- 
sioners of the owners of the lands subject to 
such rate, at such time after the confirmation 
of the award as the commissioners shall by 
notice on the church door appoint'; and the 
major part in value of such owners present^ by 
themselves or their agent authorized in this 
behalf, at sticb meeting, shall elect a fit person 
to be rating officer ; and every such officer so 
to be elected as aforesaid, or to be elected or 
re-elected at any subsequent meeting, shall 
continue in office until the expiration of fifteen 
days after the day of the annual meeting of 
such owners, then next following, and no 
longer, unless he shall be re-elected at such 
annual meeting ; and such owners shall ever 
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after sucb first meeting meet for the election 
of a rating oflScer on the first Monday in Feb- 
ruary in every year ; and the owners assembled 
at such meetings shall from time to time fix, 
increase, or diminish the salary or payment to 
be made to every such rating officer ; and any 
such rating officer may be removed by four 
fifths in value of the owners of such lands pre- 
sent, by themselves or their agents authorized 
in this behalf at any meeting called for the 
purpose, by fourteen days' notice on the church 
door, under the hands of any two such owners ; 
and in case any such rating officer shall die 
while he shall hold such office, or shall be re- 
moved as aforesaid, it shall be lawful for the 
majority in value of owners of such lands pre- 
sent as aforesaid at any meeting, which upon 
such vacancy any two owners may call, by 
fourteen days' notice on the church door, to 
appoint a rating officer in his place, who shall 
hold the office until the expiration of fifteen 
days after the then next annual meeting ; and 
a certificate in writing, under the hands and 
seals of two justices of the peace, of the elec- 
tion of any rating officer (which certificate any 
two justices of the peace are authorized, if 
they think fit, to give, on the request and upon 
the declaration of any owner of such lands, or 
the agent of any such owner, present at the 
meeting at which the election shall have taken 
place,) shall, in all matters and proceedings 
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whatsoever in which any acts done by any 
rating officer in the execution of his office 
shall be in question, be evidence that he was 
duly appointed rating officer. 

S^benuSd. ^^'* ^^^ ^^ *^ enacted, that the rating 
officer for the time being shall, subject to 
such orders and instructions in writing as 
may from time to time be agreed on by the 
majority in value of the owners of such lands 
as aforesaid at their yearly meetings, maintain 
and keep in order the said roads, ways, com- 
mon ponds, ditches, drains, watercourses, em- 
bankments, tunnels, and bridges, and shall for 
the payment to be made to rating officers, and 
all expenses in and about the premises under 
the directions of any such meeting of owners 
from time to time, make a rate on the respec- 
tive owners for such sum as the majority in 
value of owners present at such meeting shall 
think requisite, and every such rate shall be 
apportioned and paid by the owners according 
to the proportions directed by the award as 
aforesaid, and shall be paid to the rating offi- 
cer on demand thereof, and in case the same 
shall not be paid within fourteen days after 
demand thereof shall be recoverable by such 
rating officer by distress ; and any such de- 
mand or distress may be made of or on the 
occupier of any such land as if the occupier 
were the owner liable to the payment of such 
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rate, and such rate may be paid by any such 
occupier on demand thereof; and the money 
so paid by such occupier shall be deemed a 
payment on account of his rent, and shall be 
allowed by his landlord accordingly. 

VIII. And be it enacted, that where any Money 

rftueu for 

persons shall, under the provisions of the said expenses to 
first-recited Act, mortgage their allotments or commis- 
demise the same in trust, for the purpose of 
raising money to defray the inclosure expenses, 
the said money shall be paid to the commis- 
sioners, and the receipt of the commissioners 
shall be a sufficient discharge to the mortgagee 
or lessee for the receipt of such money ; and 
such money shall be applied by the commis- 
sioners for the purpose for which it may be 
raised under the said recited Act. 

IX.* And be it enacted, that notwithstand- Ssrv^^**"'* 

' may be 

ing anything in the said first-recited Act con- "*»**«• 
tained it shall be lawful for the valuer in the 
matter of any inclosure to receive any claims 
in writing made by any persons claiming any 
common or other right or interest in such in- 
closure, although such claims may not contain 
the several particuTars in respect whereof they 
are made, nor distinguish the claims in respect 
of freehold, copyhold, or customary and lease- 
hold property from each other, nor mention 

* Sects. 47 Si 48 in the original Act contain the pro. 
visions as to claims. 
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therein the places of abode of the respectire 
claimants or their agents ; but 6uch claims 
shall be good and valid if the persons making 
the same shall state therein that they claim 
common or other right or interest In cbe land 
proposed to be inclosed in respect of the land, 
premises^ or right named in such claims : pro- 
vided always, that it shall be lawful fbr the 
valuer to require persons delivering any claims 
to amend the same in such particulars and on 
such conditions as the said valuer shall think 
just and reasonable, and no such claims shall 
be inserted in the statement of claims to be 
deposited by him under the provisions of the 
said Act until the places of abode of the re- 
spective claimants, or their agents, shall have 
been given in writing in the said claims or 
indorsed thereon. 



How person X.* And be it enacted, that where the valuer 

trespassing 

wherenghts acting: in the matter of any inclosure shall, 

suspended ° • • i 

orextin- under the authority and direction of the com- 

guisned, or , •' 

allotments missiouers, and in manner provided by the 
upon, may said first-rccitcd Act, have ordered all or any 

lie TOOceeded 

against. part of the rights of sheep-walk, commoti, or 
other rights in and over the land to be in^ 
closed, or any part thereof, to be extinguished, 
or the exercise thereof to be suspended, or 
where such valuer shall have directed any of 

• See sect. 69 (p. 201, ante), sect. 95 (p. 231, ant€\ of 
the original Act; and sect. 10 of the 12 & 13 Vict. c. S3» 
post, p. 371. 
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the allotments to be made in Buch inclosare to 
be entered upon by the persons respectively 
for i7?hom the same shall be intended, if any 
pefson shall wilfully or maliciously commit 
any damage, injury, or spoil to or upon any 
fences, ditches, or other works made or done 
for the purposes of such inclosure, or to or 
upon any such allotment, the person so offend- 
ing, being convicted thereof before two jus- 
tices of the peace having jurisdiction in the 
county or place, shall forfeit and pay such 
sum of money as shall appear to such justices to 
be a reasonable compensation for the damage, 
injury, or spoil so committed, not exceeding 
the sum of five pounds, and such sum shall be 
paid to the valuer^ to be applied by him in aid 
of the expenses in such inclosure, or to the 
person in possession of such allotment^ as the 
justices may think fit and direct; and the pro- 
visions of the Act of the seventh and eiffhth "^^sg. 4, 

® C. 30. 

years of King George the Fourth, intituled 
"An Act for consolidating and amending the 
Laws in England relative to malicious Injuries 
to Property," concerning the apprehension of 
offenders and the prosecution of offences pu- 
nishable on summary conviction under such 
Act, and the form of such conviction, and con- 
cerning the cases of a summary conviction 
under such Act, where the sum which shall 
be forfeited for the amount of the injury done 
shall not be paid, and all other provisions of 
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such Act consequent upon or in relation to 
such proceedings and conviction, shall be ap- 
plicable to the offences under this Act, and 
the prosecution and conviction for the same 
respectively, save that any matter by the said 
Act directed to be done by the justice shall be 
done by two justices as aforesaid. 

Person XL And be it enacted, that where the valuer 

having ' 

taken po0- acting^ in the matter of any mclosure shall 

seMionof ^ . ■' 

allotment have directed any of the allotments to be en- 
may main- *' 

tain action tcrcd uDou bv the Dcrsous for whom the same 

for damage* * i^ i 

shall be intended, it shall be lawful for any 
person who shall have entered upon or taken 
possession of any such allotment by virtue of 
such direction, or his tenant, to commence, 
prosecute, and maintain any action of trespass, 
ejectment, or other suit at law, for any entry 
upon or injury or damage that may be done 
or committed to such allotment, or the soil 
or herbage thereof, or the fences thereof, or 
for the recovery of the possession thereof, 
although the award in the matter of such 
inclosure may not have been made, without 
prejudice nevertheless to the power of the 
valuer, under the said Acts, to make altera- 
tions in allotments. 



On neglect XII. And be it enacted, that where any 
an allot- pcrsou to whom an allotment shall have been 
ienoe,owner made by an award in the matter of any in- 
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closure, or the owner for the time being of 2u*"^en^®*^ 
such allotment, shall refuse or neglect togJ^^^JI^^ 
make any ditch or fence which, according to ^bS^*^ 
the directions of such award, ought to bej^jjj^"*^ 
made by or at the expense of the owner of ^^j«^88"*y 
such allotment, it shall be lawful for the 
ow^ner or occupier of any other allotment 
made in the same inclosure, who shall be ag- 
grieved in the enjoyment of his allotment by 
such refusal or neglect, to cause the person so 
refusing or neglecting to be served, in the 
manner hereinafter mentioned, with a written 
notice, signed by the owner or occupier so 
aggrieved, or his agent, of his. intention to 
proceed under the authority of this Act to 
make such ditch or fence, in case the same 
should not be made within three calendar 
months from the time of serving such notice ; 
and in case such ditch or fence shall not be 
made within such three calendar months, it 
shall be lawful for the owner or occupier so 
. aggrieved, or his agent (if such owner or oc- 
cupier shall so think fit), to make or cause to 
be made such ditch or fence in such manner 
as the same ought to have been made^ accord- 
ing to the directions of the said award, by the 
ovener so neglecting or refusing as aforesaid, 
and for such purpose, with labourers and 
•vrorkmen, to enter upon the allotment by the 
owner of which such ditch or fence ought to 
have been made, and to do all such acts as 
niay be necessary or proper ; and all costs and 
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expenses incarred in such work by the owner 
or occupier so aggrieved shall be reimbursed 
to him by the owner so neglecting or refusing 
as aforesaid, and may be recovered by action 
of debt or on the case, and if the amount 
claimed in respect thereof shall not be more 
than twenty pounds shall be recoverable in 
the county court of the district where the 
work shall be done ; and any notice as afore- 
said may be served either personally or by 
leaving the same with some person being in 
and apparently residing at the place of abode 
of the owner for the time being of the allot* 
ment to which such notice shall relate ; but if 
such owner cannot be found, and his place of 
abode shall not be known, or admission thereto 
cannot be obtained for serving such notice, the 
posting of such notice conspicuously on the 
allotment to which the same shall relate shall 
be deemed good service on the owner thereof; 
provided always, that neither the power herein- 
before contained, nor the making of such ditch 
or fence by the owner or occupier so aggrieved 
as aforesaid, shall affect any right or remedy 
which such owner or occupier would other- 
wise have had in respect of tlie neglect to 
make such ditch or fence, or of any trespass 
or damage occasioned thereby. 

Tf^iSSJe XIII * And whereas it is expedient that the 



* See sect. 146 of the original Act; and pp. 100 and 
lQ4t, ante. 
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provisions of the said recited Acts concerning JJ^^J"*- 
exchanges should extend to partition : be it ^f f^J^j 
enacted, that it shall be lawful for the com-l"^P«<'**<*, 

' ^ be inclosed, 

xoissioners, upon the application in writing of J^^j^^-^^ 
the persons interested, according to the deli- partition. 
nitions in the said first-recited Act contained, 
in the several undivided parts or shares of any 
land not subject to be inclosed under the said 
first-recited Act, or in land subject to be in- 
closed under such Act as to which no pro- 
ceedings for an inciosure shall be pending, and 
who shall desire to effect a partition of such 
land, to direct inquiries whether such proposed 
partition would be beneficial to the owners of 
such undivided parts or shares, and in case 
the commissioners shall be of opinion that 
such psirtition would be beneficial, and that 
the terms of the proposed partition are just 
and reasonable, they shall, unless notice of 
dissent to the proposed partition shall be 
given, under the provision herein by refer- 
ence contained, cause to be framed and con- 
firmed an order of partition, with a map or 
plan thereunto annexed, in which order shall 
be specified and shown the land allotted in 
severalty to each person so interested in re- 
spect of the undivided part or share in which 
he shall be so interested respectively; and the 
land allotted in severalty upon every such par- 
tition, in respect of each such undivided part 
or share, shall be and enure to, for, and upon 
the same uses, trusts, intents, and purposes, 
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altered and maintained, shall be i*aided by 
rate to be levied on the lands of which the 
owners for the time being might have been 
directed by such award to repair^ cleanse, and 
maintain the same roads, ponds, ditches, water- 
courses, embankments, tunnels, and bridges 
respectively, in such proportions as he shall 
by his award direct. 

Rating offl- VI. And be it enacted, that where the 
jppointgd^ expenses of repairing, cleansing, and maintain- 
private and inff any private or occupation roads and ways, 
ponds, common ponds, ditches, watercourses, em- 
bankments, tunnels, or bridges shall have 
been directed to be raised by rate as afore- 
said, a meeting shall be called by the commis- 
sioners of the owners of the lands subject to 
such rate, at such time after the confirmation 
of the award as the commissioners shall by 
notice on the church door appoint'; and the 
major part in value of such owners present^ by 
themselves or their agent authorized in this 
behalf, at sticb meeting, shall elect a fit person 
to be rating officer ; and every such officer so 
to be elected as aforesaid, or to be elected or 
re-elected at any subsequent meeting, shall 
continue in office until the expiration of fifteen 
days after the day of the annual meeting of 
such owners, then next following, and no 
longer, unless he shall be re-elected at such 
annual meeting ; and such owners shall ever 
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after sucb first meeting meet for the election 
of a rating officer on the first Monday in Feb- 
ruary in every year ; and the owners assembled 
at such meetings shall from time to time fix, 
increase, or diminish the salary or payment to 
be made to every such rating officer ; and any 
such rating officer may be removed by four 
fifths in value of the owners of such lands pre- 
sent, by themselves or their agents authorized 
in this behalf at any meeting called for the 
purpose, by fourteen days' notice on the church 
door, under the hands of any two such owners ; 
and in case any such rating officer shall die 
while he shall hold such office, or shall be re- 
moved as aforesaid, it shall be lawful for the 
majority in value of owners of such lands pre- 
sent as aforesaid at any meeting, which upon 
such vacancy any two owners may call, by 
fourteen days' notice on the church door, to 
appoint a rating officer in his place, who shall 
hold the office until the expiration of fifteen 
days after the then next annual meeting ; and 
a certificate in writing, under the hands and 
seals of two justices of the peace, of the elec- 
tion of any rating officer (which certificate any 
two justices of the peace are authorized, if 
they think fit, to give, on the request and upon 
the declaration of any owner of such lands, or 
the agent of any such owner, present at the 
meeting at which the election shall have taken 
place^) shall, in all matters and proceedings 
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whatsoever in which any acts done by any 
rating officer in the execution of bis office 
shall be in question, be evidence that he was 
duly appointed rating officer. 

to**teSiSd. ^^^' ^°^ ^® ^* enacted, that the rating 
officer for the time being shall, subject to 
such orders and instructions in writing as 
may from time to time be agreed on by the 
majority in value of the owners of such lands 
as aforesaid at their yearly meetings, maintain 
and keep in order the said roads, ways^ com- 
mon ponds, ditches, drains, watercourses, em- 
bankments, tunnels, and bridges, and shall for 
the payment to be made to rating officers, and 
all expenses in and about the premises under 
the directions of any such meeting of owners 
from time to time, make a rate on the respec- 
tive owners for such sum as the majority in 
value of owners present at such meeting shall 
think requisite, and every such rate shall be 
apportioned and paid by the owners according 
to the proportions directed by the award as 
aforesaid, and shall be paid to the rating offi- 
cer on demand thereof, and in case the same 
shall not be paid within fourteen days after 
demand thereof shall be recoverable by such 
rating officer by distress ; and any such de- 
mand or distress may be made of or on the 
occupier of any such land as if the occupier 
were the owner liable to the payment of such 
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rate, and such rate may be paid by any such 
occupier on demand thereof; and the money 
so paid by such occupier shall be deemed a 
payment on account of his rent, and shall be 
allowed by his landlord accordingly. 

VIII. And be it enacted, that where any Mf»gr 
persons shall, under the provisions of the said expenses to 
first-recited Act, mortgage their allotments or oommis- 
demise the same in trust, for the purpose of 
raising money to defray the inclosure expenses, 
the said money shall be paid to the commis- 
sioners, and the receipt of the commissioners 
shall be a sufficient discharge to the mortgagee 
or lessee for the receipt of such money ; and 
such money shall be applied by the commis- 
sioners for the purpose for which it may be 
raised under the said recited Act. 

IX.* And be it enacted, that notwithstand- ![?r>f **"* 

' may d« 

ing anything in the said first-recited Act con- ™*^® 
tained it shall be lawful for the valuer in the 
matter of any inclosure to receive any claims 
in writing made by any persons claiming any 
common or other right or interest in such in- 
closure, although such claims may not contain 
the several particulars in respect whereof they 
are made, nor distinguish the claims in respect 
of freehold, copyhold, or customary and lease- 
hold property from each other, nor mention 

* Sects. 47 & 48 in the original Act contain the pro- 
visions as to claims. 
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shall appear to the said inclosure commissioD- 
ers that there is any dispute or difference as 
to the parish or parishes in which such land or 
road, or any p^rt thereof respectively, to be 
dealt with by such declaration, is situated : 
Provided also, that no award containing such 
declaration as aforesaid shall be confirmed by 
the inclosure commissioners, where it shall 
appear to them that the boundaries of any 
counties would be affected by such declara- 
tion, until notice in writing under the band of 
the valuer of his intention to insert the same 
in his award shall have been served upon the 
respective clerks of the peace of the counties, 
the boundaries of which may be affected by { 
such declaration, or shall have been left at 
their respective offices of business ; and if 
within the space of fourteen days after the 
holding of the next general quarter sessions 
for each of such counties, or of the last of 
such respective sessions, a requisition in writ- • 
ing under the hand of the clerk of the peace 
of either of such counties, and countersigned 
by the chairman who shall have presided at 
such quarter sessions as aforesaid holden for 
the same county, requiring the omission of 
such declaration from such award, shall be 
sent to the inclosure commissioners, such 
commissioners shall not confirm such award 
with such declaration as aforesaid therein. 
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may be dealt 
as a 



II. *And be it enacted, that whenever ^^'^^Jj'*^" 
persons interested in any land to be inclosed ^a^r"^**" 
under the provisions of the said recited Acts JJ^ 
shall be entitled to any similar rights of com- 
mon or other similar rights over the lands to 
be inclosed^ and it shall appear to the valuer 
in the matter of such inclosure that it would 
be for the benefit of such persons to be dealt 
"Hrith as a class in the matter of such inclosure, 
it shall be lawful for the said inclosure com- 
missioners, on the representation of the said 
valuer, to call a meeting of the persons inter- 
ested, for the purpose of ascertaining whether 
two thirds in number of the persons present at 
sach meeting shall be desirous of being dealt 
with as a class; and the commissioners shall, 
if they shall so think fit, appoint an assistant- 
commissioner to be present and preside at 
such meeting, and to take the votes of the 
persons present thereat; and such assistant- 
commissioner (if any) or the chairman of the 
meeting shall report to the said commissioners 
whether two thirds in number of the persons 
present at such meeting are desirous of being 

• See sect. 87 of the original Act. The effect of deal- 
ing with their rights as a class will he to empower the 
valuer to award one allotment for the whole class — ^to 
direct how the allotment shall be enjoyed by the per- 
sons interested in it — to let the allotment, and divide the 
rent — or to sell and invest the purchase-money. The 
commissioners do not appear to have power to sell and 
hand over a share of the purchase-money to any party 
absolutely entitled. 
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ciMi. dealt with as a class as aforesaid ; and if it 
shall appear that two thirds of such persons 
are desirous of being dealt with as a class, it 
shall be lawful for the commissioners, hy an 
order under their seal, if they shall so think 
fit, to direct that the persons entitled to sudi 
similar rights of common or other smrilar 
rights as aforesaid shall <be dealt with as a 
class ; and after such order ail the provisions 
of the said recited Acts applicable to a class 
shall be applicable to the persons so interested 
in the matter of such inclosure, as if they had 
been a class under the provisions of the said 
recited Ac Is. 

Meetingsfor III. And whereas doubts have arisen whe- 
ther, under the provisions of the said iirst- 
recited Act, after a meeting shall have been 
holden to give instructions to a valuer in the 
matter of any incloaure, any other meeting 
after such first can be holden for the purpose 
of giving further instructions to such valuer in 
the matter of such inclosure:* be it declared 
and enacted, that in all cases where in the 
matter of any inclosure a ipeeting shi^ll have 
been holden for the purpose of giving such in* 
structions, it shall be lawful for the said com- 
missioners to call other meetings to give fur- 
ther instructions to the valuer in the matter 

^ See sect. 34 of the orif^nal Act, p. 1579 ontej and 
sect. 89 of the origiDal Act^ p. 224, ante. 
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of mny inclosure, sobject to all the provisions 
^ the said first-recited Act as regards the 
ant meeting held for the porpose aforesaid, 
so far as the same shall be applicable to the 
second or any subsequent meeting ; and when 
any instructions shall have been given pre- 
viously to the passing of this Act to the valuer 
in the matter of any inclosure at a meeting for 
such purpose subsequent to the first instruc- 
tions, and allowed by the said commissioners, 
the same shall be as valid and of the same 
force and effect as if tliey bad been giv-en at 
the first meeting called for such purpose ; 
provided that the commissioners shall not 
allow any instructions given at any second or 
subsequent meeting, whei-eby any arrangement 
entered into or made by the first instructions 
for the protection or convenience of any per- 
sons interested in the inclosure shall be pre- 
judicially affected, if such persons, after such 
reasonable notice to be given for that purpose 
as the commissioners shall think fit, shall 
signify, in writing to the commissioners, their 
dissent from such subsequent instructions. 

IV. * And be it enacted, that all the powers SSSSJ^^y 
and authorities in anywise enabling the said ~SSedh»M 
commissioners to complete proceedings wnder IJ^J^J^J^j'^ 
any local Act of Inclosure shall be applicable 
to proceedings commenced under the provi- 

* See sect. 154 of the original Act. 



1 



368 12 & 13 TICTOSIJEB REOINJE, c. 83. 

8ions of an Act passed in the seventh year of 
the reign of his late Majesty King William the 
Fourth, intituled ** An Act for facilitating the 
Inclosure of Open and Arable Fields in Eng- 
famf and Walesa 

Qott mill, V. And be it enacted, that it shall be law- 
•ndheriota. ful for the said commissioners in the matter of 
any inclosure, by the provisional order, or by 
any other order under their seal, to declare 
that an allotment or allotments in lieu of quit 
rents, chief rents, or heriots shall be given to 
the lord of the manor to whom such quit 
rents, chief rents, or heriots are payable out of 
any old inclosure in respect of which an allot- 
ment would be made, or would have been 
payable out of any allotments on the confirma- 
tion of the award, and the valuer shall upon 
the issue of such provisional or other order set 
out such allotment or allotments; provided 
always, that no such allotment in lieu of such 
quit rents, chief rents, or heriots shall be made 
except with the consent of such lord. 

Baianeeof VI. And be it enacted, that where any 
raise<f bj mouevs shall have been raised by sale of land 

sale of land. . •' 

in the matter of any inclosure for the expenses 
thereof, and any balance out of such moneys 
shall after the payment of such expenses 
remain in the hands of the inclosure commis- 
sioners, it shall be lawful for the said commis- 
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sioners to pay the same to the persons inter- 
ested^ in such proportions and under such 
restrictions or conditions as they shall deem 
just.* 

VII. t And be it enacted, that all the pro- Exc^g« 
visions of the said recited Acts applicable to riSt^ &c 
the powers of exchange and partition under 
the said recited Acts shall extend and be ap- 
plicable to the exchange of all rights of com- 
mon, rights of fishing, manorial and other 
rights, and all easements over any land, and 
all quit rents, chief rents, heriots, tithes, and 
rent-charges for any other of the said rights, 
easements, and things, whether of the same or 
a like or different nature, or for land, and also 
to the partition of the same respectively ; and 
when two or more persons shall be interested 
jointly, severally, as a class, or in common, in 
any rights or property proposed to be ex- 
changed or partitioned under this or the said 
recited Acts, the application of two thirds in 
value of the persons so interested jointly, 
severally, as a class, or in common, as afore- 
said, shall be deemed the application of ail 
persons interested or having any estate therein. 



* This provision applies to sections 134 to 142 of the 
original Act. 

t This section extends the provisions of the 147th sec* 
tion of the original Act, ana of section 9 of the first 
Amendment Act, 

r3 
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Separate VIII.* And be it enacted, that where laods 

tracts. , '-T* . 

proposed to be inclosed under t|ie said recite4 
^cts sl^all consist of separate tfact^ in opei^ 
common arable, meadow, and pasture lands or 
fields, entirely or in part, or of common or 
waste lands subject to rights of eoinmon, 
entirely or in part, or shall otherwise consist 
of separate and distinct tracts, and it shall 
Itppear to the said commissioners that two 
thirds in value of the persons interested in the 
entirety of such tracts shall have assei^ted to 
the proposed inclosure on the terms and con- 
ditions in their provisional order specified^ it 
shall be lawful for the said commissioners, if 
they shall see fit, to proceed therewith. 

Extending IX. + And be it enacted, that all the pro- 
provisions of . . , . , -14 I . 1 1 

recited acts visions of the said recited Acts applicable to 

to the fixing , . , . i /» • i 

boundaries the ascertainmg, setting out, and fixmg the 

under this - ,. „ ^ ,, i-i- 

act. boundaries ot any parish or mai^or m which 

the land proposed to be inclosed, or any part 
thereof, shall be situate, and of any parish or 
manor adjoining thereto, shall extend and be 
applicable to the ascertaining, setting out, and 
fixing of the boundaries of any township, vill, 
hamlet, or tithing not having separa.te over- 
seers of the poor, and of a manor, although 



f This sect, repeals the provision in sect. 2S of the 
original Act, ante, p. 150. 

t See sect. 39 et subseq. of original Act, ante, p. 164. 
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the same shall not abut or adjoin upon any 
other manor. 



X. * And be it enacted, that if in any case, howdwoos 



Ising 

after the valuer actine in the matter of any&ctsof 

^ , •' owBennip 

inclosure shall under the authority and direc- where rigbu 
tion of the commissioners, and in manner pro- orextin- 
▼ided by the said first-recited Act, have order- aiiotmeite 
ed all or any part of the rights of sheepwalk, be entered 
common or other rightSi in or over the land be proceeded 

I'll 1 n t againit. 

to be mclosed, or any part thereof, to be ex* 
tinguished, or the exercise thereof to be sus* 
pended, or after such valuer shall under the 
authority of the same Act have directed any 
allotment to be made in such inclosure to be 
entered upon by the person for whom the 
same shall be intended, any person, other 
than and except, as to any allotment directed 
to be entered upon, the person for whom such 
allotment is intended, shall exercise any act of 
ownership upon or in respect of any land the 
rights in, upon, or over which shall have been 
so extinguished or shall be so suspended, or 
any land so directed to be entered upon, 
whether by erecting huts or other buildings or 
erections thereon, or by putting up fences, or 
digging therein, t on being convicted thereof 

* Se« sects. 69 & 95 of original Act, and sects. 10 k 
11 of 11 & 12 Vict. c. 99. 

f In enprrossing this Act of Parliament certain words 
have been here accidentally omitted. The king's printer 
of course, follows the words of the engrossment. The 



c- 
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before two justices of the peace having juris- 
diction in the county or place, shall forfeit 
and pay for and in respect of every such act 
of ownership such sum of money not exceed- 
ing five pounds as such justices shall think 
proper to inflict by way of penalty, and such 
sum shall be paid to the valuer, to be applied 
by him in aid of the expenses in such inclo- 
sure, or to the person lawfully in possession of 
such allotment, as the justices may think fit 
and direct; and the justices may by their 
order legally vest any property or eflTects 
erected or placed upon the land by the exer- 
cise of any such act of ownership in the valuer, 
to be removed, sold, and applied by him in 
aid of such expenses, or in the person lawfully 
in possession of such allotment, as the justices 
may think fit and direct ; and the provisions 
of the Act of the seventh and eighth years 
7&8G.4. of King George the Fourth, intituled "An 
Act for consolidating and amending the Laws 
in England relative to malicious Injuries 
to Property," concerning the prosecution of 
offenders punishable on summary conviction 
under such Act, and the form of such convic- 

omitted words are, '' or otherwise any person doing or 
performing any such act of ownership, or being in any 
manner concerned in the doing or performance thereof." 
It is understood that the inclosure commissioners have 
taken the opinion of the law officers upon this circum- 
stance, and have been advised that they may safely act 
upon the section. 



dent 
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tioD, and concerning the cases of a & "^ 

conviction under such Act where tL 
which shall be forfeited for the amov 
injury done shall not be paid, and all v 
provisions of such Act consequent upon a <a 
relation to such proceedings and conviction, 
shall be applicable to the offences under this 
Act, and the prosecution and conviction for 
the same respectively, save that any matter 
by the said Act directed to be done by the 
justice shall be done by two justices as afore- 
said : Provided always, that no remedy which 2d?^d€ 
any person in possession of the land under a ^J^'Se 
direction by the valuer to enter thereon might JfJ^^" 
otherwise have in respect of any such Act of 
ownership, under the fourthly above-recited 
Act or otherwise, shall be in any manner pre- 
judiced or affected by the provision last herein- 
before contained. 

XI. * And whereas doubts have arisen Jj^e^sep^ 
whether, under the said recited Acts, a person ^^^^^ 
interested in several subject-matters of ex- g^'JJ"™*^^ 
change, but held under separate titles, or for ci»M»«ed. 
distinct and separate interests, or subject to se- 
parate charges or incumbrances, can effect an 
exchange thereof: be it declared and enacted. 
That the person so interested as aforesaid may 
effect exchanges of such several subject-matters 

* See sect. 147 of the original Act. 
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of exchange in such and the same manner as if 
different persons had been interested therein. 

d^*^p2t XII. And be it enacted, that this Act shitll 
of this act. jjg taken to be a part of the said recited Acts, 
and be construed therewith. 



/■■/ ■ 



^y 
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APPENDIX, 

▲HiyO SBOUNDO BT TBRTIQ QULIELMI IV, BBOiS. 

CAP. LXXI. 

An Aet for shortening the Time of Prescription 
in certain Cases. [Ist August, 1832.] 

Whereas the expression " time immemorial^ or 
time whereof the memory of man runneth not to 
the contrary/' is now hy tlje law of England in 
many cases considered to include and denote the 
whole period of time from the reign of King Richard 
the First, wherehy the title to matters that have 
heen long enjoyed is sometimes defeated by showing 
the commencement of such enjoyment, which is in 
many cases productive of inconvenience and injus- 
tice ; for remedy thereof, be it enacted by the King's 
most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, and 
Commons, in this present Parliament assembled, and 
by the authority of the same, that no claim which 
may be lawfully made at the common law, by ci^s to 
custom, prescription, or grant, to any right of common 
common or other profit or benefit to be taken and profits 2i 
enjoyed from or upon any land of our sovereign lord to be del 
the King, his heirs or successors, or any land being thirty yean* 
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eqjoTinrat parcel of the Duchy of Lancaster or of the Dachy of 

bvabowiog *^ •' , ^ ^ 

the com- Comwall, OF of any ecclesiastical or lay person, or 

mencement; •' ji i • 

body corporate, except such matters and things as 
are herein specially provided for, and except tithes, 
rent, and services, shall, where such right, profit, or 
benefit shall have been actually taken and enjoyed by 
any person claiming right thereto without interruption 
for the full period of thirty years, be defeated or 
destroyed by showing only that such right, profit, or 
benefit was first taken or enjoyed at any time prior 
to such period of thirty years, but nevertheless such 
claim may be defeated in any other way by which 
after sixty the same is now liable to be defeated ; and when 

yean' enjoy- 
ment the such right, profit, or benefit shall have been so taken 

abminte, and enjoyed as aforesaid for the full period of sixty 

bycongent years, the right thereto shall be deemed absolute 

men^r^ and indefeasible, unless it shall appear that the same 

was taken and enjoyed by some consent or agreement 

expressly made or given for that purpose by deed or 

writing. 

In claims of II. And be it further enacted, that no claim which 

or other may be lawfully made at the common law, by custom, 

the periods prescription, or grant, to any way or other easement, 

years wfd or to any watcrcoursc, or the use of any water, to be 

orty years. gjjJQyg^ q^ derived upou, over, or from any land or 

water of our said lord the Eang, his heirs or suc- 
cessors, or being parcel of the Duchy of Lancaster or 
of the Duchy of Comwall, or being the property of 
any ecclesiastical or lay person, or body corporate, 
when such way or other matter as herein last before 
mentioned shall have been actually enjoyed by any 
person claiming right thereto without interruption for 
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the itill period of twenty years, shall be defeated or 

destroyed by showing only that such way or other 

matter was first enjoyed at any time prior to such 

period of twenty years, but nevertheless snch claim 

may be defeated in any other way by which the same 

is now liable to be defeated ; and where such way or 

otiier matter as herein last before mentioned shall 

liave been so enjoyed as aforesaid for the full period 

of forty years, the right thereto shall be deemed 

absolute and indefeasible, unless it shall appear that 

the same was enjoyed by some consent or agreement 

expressly given or made for that purpose by deed or 

writing. 

III. And be it fnrther enacted, that when the S^i?ghl* 
access and use of light to and for any dwelling-house, twentyyeare 
workshop, or other building shall have been actually ^*i|J|*^^***®* 
enjoyed therewith for the full period of twenty years ahown to 

•* "^ ^ * ^ ^ have been 

without interruption, the right thereto shall be by consent. 
deemed absolute and indefeasible, any local usage 
or custom to the contrary notwithstanding, unless 
it shall appear that the same was enjoyed by some 
consent or agreement expressly made or given for 
that purpose by deed or writing. 

IV. And be it further enacted, that each of the Before-men- 

' tionea pe- 

respective periods of years hereinbefore mentioned ^^^ *5 ^e 

V x J deemed 

shall be deemed and taken to be the period next ^^ose next 

D6IOl*C 8111 tffi 

before some suit or action wherein the claim or for<5iaim8 to 

, , which euch 

matter to which such period may relate shall have periods 
been or shall be brought into question, and that no 
act or other matter shall be deemed to be an inter- 
ruption, within the meaning of this statute, unless 
the same shall have been or shall be submitted to or 
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•loqiBieaceA in for one jtmt after tte party iatamqytedl 
riuA have had or shall have noliee ^ereaC and'iif 4lic 
persoo maloBg or antharnu^ ^e aame to be wmltt. 
In letkHu Y. And be k fivther enaeted, thait in all actkaa 

on the CMe 

tiieeiairauit upon the icase and olher pleading vilheran the partf 
his right dairaing maj now bj law allege his light general^, 
ftt pRMD t* without aYening the existence of such rig^ imm 
time immeoiorial, sndi genexal aBegistien shsdl 8l3 
be deemed suffident, and if the same siiaH be denied, 
all and every the matters in this Act mentionnt and 
provided, whidi shaU be appficaUe to the eaa^ ahaH 
be admisaiUe in evidence to soatain or rebnt mA 
In plems to allegation ; and that in all pleadings to adamss if 
other plead- trespass, and in all other pleadings whemn before 
party used ^bt pasmg of this Act it would have been nec eaoai y 
eUim^in to fdiege the r^t to have existed from tijaae vome- 
m^S^e mmaH, a riiall be sufficient to allege the enjofsient 
Son^ S^^' thereof AS of light bj the occufu^ss of the toaeaieat 
il^l^u^^^in respect whereof the same is claimed for and 
Sons^or^^ daring such of the periods mentioned is this Aet as 
ten tobe^ may be applicaUe to the ease, and without ^Wii!jii|; 
relied ape- in the uAme or right of the owner of th^ fee, ns n 
now usually done ; and if the other party ^all in- 
tend to rely on any proviso, exception, incapadty, 
disability, contract, agreemaH, gt other matter heie- 
inbefore mentioned, or on any cause or mattcar of 
fact or of law not incon^stent with the simple ftct 
o( enjoyment, the same ^ell be spedslly allied and 
set forth in aasw^ to the allegation of the party 
elaimiog, and shall not be received in evidence oa 
any general traverse or denial of sueh allegation. 
Restricting yi. And be it furtiher enacted, that in the aevml 
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eases mentioned in and provided for by this Act, no JJ^p^J^^ ^ 
presumption shall be allowed or made in favour or ^^^ ^'^^ f 
«appoFt of any claim, upon proof of the exercise or claims here- 
enjoyment of the right or matter claimed for any for. 
less period of time or number of years than for such 
period or number mentioned in this Act as may be 
applicable to the case and to the nature of the daim. 

iTII. Provided also, that the time during which ^^^^ 
any pe^rson otherwise capable of resisting any claim 
to any of the matters before mentioned shati have 
been or shall be an infant, idiot, non compos mentis, 
feme covert, or tenant for life, or during which any 
action or suit shall have been pending, and which 
shall have been diligently prosecuted, until abated 
by the death of any party or parties thereto, shall 
be excluded in the computation of the periods here- 
inbefore mentioned, except only in cases where the 
right or daim is hereby declared to be absolute and 
indefeasible. 

VIII. Prorided always, and be it further enacted, tobe*ex^* 
that when any land or water upon, over, or from ^^^^^j** 
which any such w$y or oUier convenient watercourse Jhe term of 

" " forty yean 

or juse of water stiall have been or shall be enjoyed Jpp^*®^x 
or derived hath been or shall be held under or by 
virtue of <iny ,term of life, or any term of years ex- 
ceeding three years from the granting thereof, the 
time of the enjoyment of any such way or other 
matter as herein last before mentioned, during the 
continuance of such term, shall be excluded in the 
computation of the said period of forty years, in case 
the claim shall within three years next after the end 
or sooner determination of such term be resisted by 
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any person entitled to any reversion expectant on the 
determination thereof. 
Hot to ex- IX. And be it further enacted, that this Act shall 

lend to 

8cotiand or not extend to Scotland or Ireland. 

Ireland. 

Cknnmenoe- X. And be it further enacted, that this Act shall 
mentof Act. j^mmence and take effect on the first day of Mi- 
chaelmas term now next ensuing. 
Act mar be XI. And be it further enacted, that this Act may 

amended. i . i . 

be amended, altered, or repealed dunng this present 
session of parliament. 



FORMS. 

The following Forms have been sanctioned by 
the Comtnissioners. Many of them have been 
printed, and copies may be obtained by appli- 
cation at the Inclosure Office. 

FORMS OF APPLICATION TO COM- 
MISSIONERS. 

kwraAips ^' — ^®^M ®^ APPLICATION FOR INCLOSURE. 

or several 

parishes or Indicating the particuUrs of the information to be furnished to 

OT^tra^pa- *^® Inclosure Commissioners for England and Wales, by 
rochial place persons proposing to inclose land under the provisions of the 

as the case Act of 8th & 9th Victoria, c. 118. 
may be. If 
the land 

Ijinanydis- The land to which the subjoined application re- 
here proper- lates, is situated in the of 

ly named, 

insert the in the countv* of 

proper de- " 

scription. and IS commonly knovm as 

• Orooon- 
ties. 
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1. What is the extent in statute acres of the land s****^?^!^® 

aBBwer to 

proposed to he inclosed ? ^^S"??®®*!?" 

* * whether the 

acreable ex- 

2. Does the land lie together ? or is it in more ^41^^*° 
than one, and in how many separate tracts ? If in JJft^JjJ^JSy 
separate tracts, what is the acreahle extent of each? Jgy^r'by 

estimation. 

3. Is the land proposed to be inclosed waste and 
uncultivated land ? arable, meadow, pasture, or wood- 
land? 

4. If of different kinds, what is the acreable 
extent of each ? 

5. What is the nature of the soil? 

6. Are there any open mines, or any minerals, or 
yaluable strata, now in course of being worked, or 
known to have been formerly worked, or known or 
supposed to exist in or under the land, and if so, 
what is the nature of these mines, minerals, or valu- 
ahle strata, and the extent of the workings, if any, 
and is the property of these mines, minerals, and 
valuable strata separate from the ownership of the 
soil or otherwise, and are they worked by the owners 
or by lessees ? 

7- Is there any litigation, dispute, or question, as 
to the boundaries of the land proposed to be inclosed, 
or the mines, minerals, or strata in or under it 7 if so, 
hetween whom has it arisen ? 

8. Does the land proposed to be inclosed lie well 
together, so that it may be conveniently inclosed. 
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dr is it intersected hj, or does it suhrotmd any in- 
dosores ? 

9. Does any town green oi* Tillage gre^i adjoin 
the land or any part of it ; or is there any other 
town or village green in the parish or place within 
which the land proposed to he inclosed is situated ? 

10. Would any exchanges with owners of land not 
suhject to he inclosed he desirahle, for the purpose 
of straightening or improving the houndary in the 
event of an inclosure ? 

11. What is the numher of the inhabitants of the 
parish, township, or place. Or several patishes/ town- 
ships, or places, in which the land proposed to be 
inclosed is situated, according tb the last parlian^en- 
tary census ? 

12. What is the occupation oi'what ate^ the several 
diief occupations of the inhabitants, agriei:dtnfalj 
manufkcturing or otherwise, and whaet kinds of mi^^ 
factures, if any, ate chiefly carried on? 

13. What is the city, town, or populous' distriet» 
nearest to the land proposed to be inclosed, ■ abd 
what is the distance of such city, town, or populous 
district, from such land? 

14< If there be more than one such city, town^^or 
populous district, near sUch land, name them. 

The number 15. Is any part of the land proposed to be inclosed 
tants of witmn nueen miles of London ; or within two miles 
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«)f any, imd what, city or town of 10,000 inhabitants; ^^^ ^ 
or' ^tliin 2} miles of any, and what> city or town of SS^^"' 
20,000 inhabitants ; or within three miles of any, i««^ f^^^ 
and what, city or town of 30,000 inhabitants ; or censiu* and 

. ., i» 11 thedigtance 

-witiim 3 A miles of aDv, and what, city or town of tobemea- 

* ^ *» / sored thiu, 

70>000 inhabitants ; or within foar miles of any, and viz.: where 

there is a 

'what, city or town of 100,000 inhabitants f town hau, 

ftom the 
town hall 

16. What is the number, so fkr as can be ascer- or town. ^ 

Where 

tained^ of the parties interested as owners of the soil, there ig 
common rights, or otherwise, in the land proposed to haii, from 
be inclosed? How many of the persons so interested d^^oi^^ 
liav« assented to this iqjplication ? thSISbi*' 

only one 
church), or 

17. "What proportion does the value of the interest m^lJhM 
of the assenting parties bear to the whole value of ^"J^J^J^* 
the interests in the land proposed to be inclosed ? JJ^"^?** 

place of gaoh 
city or 

1 8. How many of the patties interested have dis- JgJ^tlto * 
sented from the application, and what is the propor- 
tion of their interest to the whole value of the inter- 
ests in the land ? 

191 How have the values of interests been ascer- lYi? gipa^ 
tained ? by the assessment to the poor rate, by JJwJ^i^' 
number of stints, or how otherwise ? S2&*?iiunct 

rightg, the 
^_ -r 11 1 .i. 1 ^ it 1 partiegin- 

20. Is all, or' any, and if any, what part of the terested in 
land proposed to be inclosed, waste land of a manor, and the 
on which the tenants of such manor have rights of and propor- 
oommon ? If so, the name of the manor and of the ome°ag- ^^ 
lord. "^^ •"^ 
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gj^jjjjjj 21. Is till, or any, and if any, what part of the 

intow^in land proposed to be inclosed^ subject to rights of 

■honid be common which may be exercised at all times of the 
•toted. 

year for cattle levant and couchant upon other land, 

or to any rights of common which may be exercised 

at all times of every year, and which are not limited 

by numbers or stints 7 

22. Is the land proposed to be inclosed, or any, 
and what part of it, subject to any, and what rights 
of common not mentioned in the two previous ques- 
tions, or is all, or any, and what part of it» gated 
or stinted pasture, or what are the rights affecting 
such land, or the several tracts, if more than one, 
which are supposed to make it subject to be inclosed 
under the Act 7 

23. What are the supposed advantages of the pro- 
posed inclosure, in the increased productiveness of 
the land, the useful employment of labour, or other- 
wise? 

24. Is it proposed that any, and if any, what allot- 
ment should be made ibr exercise and recreation 7 

25. Is it proposed that any, and if any, what 
allotment should be made for the labouring poor; 
and is the land, if any, proposed to be so allotted, 
convenient for the purposes of cultivation as gardens i 

26. If the lord of the manor is entitled to the 
soil, what allotment has been agreed or is proposed 
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to be made to him in respect of bis rigbt and inter- 
est, and is tbe aUotment proposed to include a com- 
pensation for bis interest in all or any of tbe mines, 
minerals, and substrata? 

We, tbe undersigned, being persons representing 
at least one tbird in value of all tbe interests in tbe 
land above mentioned, situated in tbe* • Parish or 

' townahip, or 

of in tbe county t place or.ge- 

. , / veral town- 

of proposms on behalf ships, pa- 

i * o ri8he8,or 

of ourselves and places [as 

the case may 

of the other persons interested to inclose such land, be]. 
under tbe Act of 8th and 9tb Victoria, c. 118, sub- Jje^f'^'*''" 
mit to tbe Inclosure Commissioners for England and 
Wales, tbe information in respect to such land and 
to tbe proposed inclosure written as Answers to tbe 
foregoing Questions, and we believe such information 
to be correct : And we hereby request tbe said Com- 
missioners to sanction such inclosure, or to certify in 
their Annual General Report tbe expediency of such 
inclosure, as the case may require. 

To the Inclosure Commissioners 
for England and Wales, 

(Signed) 



II. — FORM OF APPLICATION FOR EXCHANGE, 

Under the 147th sect, of 8 & 9 Vict. c. 118. 

To the Inclosure Commissioners for England and 

Wales. 

We, tbe undersigned of 

in the county of and 

s 
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•Andwfaieh 
are not sub- 
ject to be in- 
eloeed under 
the said Act, 
or, which 
are sntject 
to be inclos- 
ed under 
the said Act, 
and as to 
which no 
prooeedinn 
for an in<uo- 
snreare 
pending [as 
the case may 
be]. 



of in the county of 

being the persons interested respectively under the 
provisions of the Act of the 8th & 9th Yict. c. 118, 
in the lands hereinafter mentioned,* 

and being desirous of effecting an exchange as here- 
inafter mentioned, hereby apply to you to direct in- 
quiries whether such proposed exchange would be 
beneficial to the owners of such respective lands ; and 
in case you should be of opinion that such exchange 
would be beneficial, and the terms just and reason- 
able, to proceed with the same under the provisions 
of the said Act. 



Names of 
doses, nnm- 
bwof sta- 
tate acres, 
estate in 
land, fltc., 
nature of te- 
nure, nature 
of soil, and 
buildings if 
any. 



Names of 
doses, num- 
ber of sta- 
tute acres, 
estate in 
land, nature 
odT tenure, 
nature of 
soil, and 
buildings if 
any. 



Lands in which the said 
is interested, situated in the Parish of 
in the County of and pro- 

posed to be exchanged for the Lands herein- 
after specified : 



Lands in which the said 

is interested, situated in the Parish of 
in the County of and pro- 

posed to be exchanged for the Lands herein- 
before set forth : 



Witness our hands, this 

185 . 



day of 
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III. FORM OF APPLICATION FOR DIVISION OF 

INTERMIXED LANDS, 

Undetthe UBth Beet, of 8 & 9 Vict. c. 118. 
We, the nndersdgned, being separately interested, 
according to the provisions of the Act of the 8th and 
9th Yict. c. 118, in the parcels of land set opposite 
our respective names in the schedule hereunder 
written* 

and which are sof 
into parcels of ^ 

that the same cannot be§ 

to the best advantage, 

but which form together a tract which may be di- 
vided into convenient parcels. And being desirous 
to have the whole of such tract divided into con- 
venient parcels, to be allotted in lieu of the old par- 
cels, — ^hereby apply to you t(J* direct an inquiry, 
whether such proposed division and allotment would 
foe beneficial to the owners of such lands, — and in 
case you shall be of opinion that the proposed divi- 
sion and allotment would be beneficial, to proceed 
with the same under the provisions of the said Act 



• Which are 
not 8ul](}ect 
to be inclos- 
ed under the 
said Act, or, 
which are 
subject to be 
inclosed un- 
der the said 
Act, but as 
to which no 



SCHEDULE 


ABOVE REFERRED TO. 




Name, Resi- 
dence, and 
Description 
of Owner. 


Names and 
Quantities 
of Parcels. 


Parish 

in 
which 
situate. 


Estate 

of in 

Land. 


Nature 

of 
Tenure. 


Nature of 

Soil and 

Buildings, 

if auy. 















brinclosure 
are pending 
[as the case 
may be]. 

flntenuixed 
or divided, 
or, inter- 
mixed and 
divided [as 
the case may 
be], 

X Inconve- 
nient form 
or inoonve- 
nieiKt qua- 
lity, or, in- 
convenient 
form and 
quality [as 
the case may 
be]. 

$ Cultivated 
or occupied, 
or, cultivat- 
ed and occu- 
pied [as the 
case may 
be]. 



Witness our hands, this 
day of 



165 



82 
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IV. — FORM OF APPLICATION, 

Under the 121st lect. of the 8 & 9 Vict. c. 118. 
"Herehuert 

landpropos- We, the undersigned, representing two-thirds of 
closed. ' the value of the whole interest in* 

lilrJfp.. situate in thef 

rishortowii- of in the countv 1 of 

ship, or, ^ * 

pnahea or The whole of the same 

townships, 

or. extra- heinff already occupied as§ 

parochial o / r y 

place or The numher of such 11 

places [as , . 

the case may heing^ 

DA I 

If the land hereby apply to the Inclosure Commissioners for 
district not England and Wales to take proceedings for the pur- 
lydeMriS^^ pose of making such pasture subject to the provisions 
p"^eMri^ of t^e Act of the 8th and 9th Vict. c. 118, concem- 
tion. -Qg regulated pastures, without its being subject to 

{Gated or the Other provisions concerning lands subject to be 
ture [as^' inclosed under the said Act. 

case may 
be]. 

II Gates or 

stints [as the 

case may Signatures of 

^l' Parties interested. 

T Numberof 
such gates or 
stints. 
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V. FORM OF APPLICATION TO COMMISSIONERS 

TO DEFINE INTERMIXED FREEHOLD AND 
COPYHOLD LANDS, 

Under the 6th sect, of the First Amendment Act, 
9 & 10 Vict. c. 70. 

To the Inclosure Commusioners /or England and 

Wales. 

Whereas I, the undersigned 
of in the county of 

am the person interested, 
under the promions of the Acts of the 8th and 9th 
Yict. c. 118, and the 9th and 10th Yict. c. 70, in 
certain copyhold land situate in the parish of 

in the county of held of 

the manor of 
in the said county, and described in the rolls of the 
said manor as 

And whereas the said copyhold land is intermixed 
with land of freehold tenure, in which I am also in- 
terested under the provisions of the said Acts. 

And whereas such copyhold land cannot be iden- 
tified by the said description, and the situation and 
boundaries of such freehold and copyhold land respec- 
tively are unknown. 

And whereas of 

is the lord of the said 
manor. 

Now I hereby apply to you to appoint and autho- 
rize an assistant-commissioner, or some other person, 
to award and declare what part of the lands so inter- 
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mixed shall be deemed freehold and copyhold land 
respectively, and to determine and declare the situa- 
tion and boundaries thereof nnder the provisions of 
the said recited Acts. 
Witness my hand 

I of 

the lord of the said manor, hereby testify my <»nsent 
to the above application. 

VI. — FORM OF APPLICATION TO COMMISSIONERS, 
TO EXCHANGE CATTLE GATES, &C., 

Under the 11th sect, of the First Amendment Act. 

To the Inclosure Commissioners for England and 

Wales. 

We, the undersigned 
of in the county of 

and of 

in the county of 
being the persons interested respectively under the 
provisions of the Act of the 8th and 9th Vict. cap. 
• UndiTidediis, inthe* 

shares m(or) 
cattle gates 
or other 

5ght8 of^ *^® lands hereinafter mentioned; 

Snedby ^^ ^^^ being desirous of effecting an exchange, hereby 
°ti°t^to be *PP^y *® y^^ ^ direct inquiries whether such proposed 
exercised exchan&re would be beneficial to the owners of such 

over. f . 

t Shares, respective f and m case you 

Sghts.^' should be of opinion, that such exchange would be 

beneficial, and the terms thereof just and reasonable, 

to proceed with the same under the provisions of the 
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said Act, and of the Act of the 9th and 10th Vict. 

cap. 70. 

* in which the ahove-named ISSj'S 

is interested, and proposed i^^^^- 
to be exchanged for the* herein- 

after specified. 



Number and Natnre 

of Shares, 

Gtttes, or Bights. 


Land oyer which 

the Bights, &o., are 

ezerdsed. 


Estate of Person 
interested. 









Witness onr hands, this day of 

in the year of our Lord one thou- 
sand eight hundred and fifty- 



FORMS OF NOTICES BY INCLOSURE 
COMMISSIONERS. 

I, — NOTICE OF PRELIMINARY INCLOSURE 

MEETING. 

Ineloiure. 

Whereas an application for the inclosure of 

in the 

of in 

the county of ^^ been duly 

made to "The Inclosure Commissioners for England 
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and Wales/' pursuant to the pnmsions of the Act of 
the 8th and 9th Yict. c. 1 18 : 

And whereas the said application has been re- 
ferred by the said Commissioners to me^ an Assist- 
ant-Commissionery duly appointed under the said 
Act: 

I hereby give notice, that I shall hold a meetiDg 
on the day of 

next, at the hour of in the 

at in the 

of for the purpose of hearing 

any objections which may be made to the proposed 
inclosure, and any information or evidence which 
may be offered in relation thereto. 
. Witness my hand this day of 

185 

Assistant Inclosure Commissioner. 



II. — NOTICE OF DEPOSIT OF PROVISIONAL ORDER. 

We, the Inclosure Commissioners for England and 
Wales, hereby give notice, that a copy of the pro- 
visional order made by us, in the matter of the 
proposed inclosure of 
»ibii^te in the of 

in the county of , has been deposited 

at in the said 

of 

for the inspection of all persons interested in the said 

inclosure. And that it is our intention to 

the said proposed inclosure, upon 
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the tei^ns and conditions in sucb order expressed, in 
case the consents required by the Act passed in the 
8th and 9th years of the reign of Qneen Victoria, cap. 
118> shall be given within three calendar months 
from the date hereof. 

And we further give notice, that a meeting will be 
holden by an assistant inclosure commissioner, for 
the purpose of taking the consents or dissents, and 
of ascertaining the interests of consenting and dissent- 
ing parties at 

in the of , on 

the day of 

next, at o'clock in the noon, 

unless parties representing such an amount in value 
of the land proposed to be inclosed as shall be satis- 
factory to us, shall, in the mean time, signify to us 
their assent in writing to the said inclosure, on the 
terms and conditions of such provisional order. 

Witness our hands, this day of 

in the year of our Lord 185 . 



III. — NOTICE OF COMMISSIONERS ENLARGING 

TIME FOR CONSENTS. 

Whereas the Inclosure Commissioners for Eng- 
land and Wales duly made a provisional order in the 
matter of the proposed inclosure of 
situate in the 
in the county of 

dated the day of 

last. 

83 
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And whereas the said commissioners hy a notiee' 
in writing, dated thd day of 

last, declared that it was their intention to 

the said proposed inclosure npoa 
the terms and conditions in such order expressed, in 
case the consents required by the Act passed in the 
8th and 9th years of the reign of her present Majesty, 
c. 118, should be given within three calendar months 
from the date of the said notice. 

And whereas it appears expedient to the said 
commissioners, in pursuance of the power given to 
them in that behalf by the said Act, to allow an 
enlarged time for the purpose of giving such consents. 

Now therefore, we, the undersigned Inclosure Com- 
missioners for £ngland and Wales, hereby give notice, 
that we shall 

the said proposed inclosure upon the terms and con- 
ditions in the said order expressed, in case the con- 
sents required by the said Act shall be given on or 
before the day of 

next. 

Witness our hands, this 
day of , in the year of our Lord 

185 . 



IV. — NOTICE OF INTENTION TO PROCEED WITH 

INCLOSUtlE. 

Inclosure. 

Whereas pursuant to the provisions of the Act 
passed in the 8th and 9th years of the reign of her 
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present Majesty, c. 118, in the matter of the inclo- 

sure of 

situate in the of 

, in the county of 
Persons, the aggregate amount of whose interests in 
the land proposed to he inclosed exceeds in value 
two thirds of the whole interest in such land 
haye consented to such inclosure upon the terms and 
conditions of the provisional order under the seal of 
the Inclosure Commissioners for England and Wales, 
dated day of 184 . 

We, the said commissioners, herehy give notice, 
that it is our intention to proceed with such inclo- 
sure under the provisions of the said Act. 

Witness our hands, this day of 

, 185 . 



V. — NOTICE OF MEETING TO APPOINT A VALUER. 

We, the undersigned Inclosure Commissioners for 
England and Wales, herehy give notice, that a meet- 
ing of the persons interested in , 
situate in the of 

, in the county of , 

will he held on the day of 

next, at the hour of 
in the noon, at the 

in the of for 

the purpose of appointing a valuer in the matter of 
the inclosure of the said » 
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under tbe provisions of the Act passed in the 8th 
and 9th years of the reign of her present Majesty^ c. 
118. 

And, we further give notice, that a majority in 
number, and in respect of interest of such persons, 
may, at such meeting, resolve upon instructions to 
the valuer, not inconsistent with the terms and con- 
ditions of the provisional order made by us in the 
matter of the said inclosure. 

Witness our hands, this 
day of , in the year of our Lord 

185 . 



VI. NOTICE OF DEPOSIT OF INSTRUCTIONS TO 

VALUER, AND OF MEETING THEREON. 

We, the undersigned Inclosure Commissioners for 
England and Wales, hereby give notice, that a copy 
of the instructions to the valuer 
by us, in the matter of the inclosure of 

situate in the of 

in the county of 
has been deposited at 

in the said parish, for the inspection of all persons 
interested in the said inclosure. 

And we further give notice, that a meeting of the 
persons interested as aforesaid will be holden for the 
consideration thereof at 
in the of 
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on the day of next at 

o'clock in the noon. 

Witness our hands, this 
day of in the year of our Lord 

185 . 

Fourteen days' notice must be given of this Meeting. 



VII. — NOTICE OF PROCEEDING TO SET OUT 

BOUNDARIES. 

Whereas it has heen represented to the Inclosure 
Commissioners for England and Wales hy the valuer 
acting in the matter of the inclosure of 

situate in the 
of in the county of 

that the houndaries of the said 
of and of the adjoining 

of in the said 

county are not sufficiently ascertained and distin- 
guished. 

And whereas the said Inclosure Commissioners 
have duly appointed me, the undersigned, an assist- 
ant-commissioner under the provisions of the Act of 
the 8th and 9th Vict. c. 118, to ascertain and set out 
the said boundaries. 

I hereby give notice, that I shall proceed to ascer- 
tain and set out the said boundaries on the 
day of next, and that I shall 

attend for that purpose at 
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in the said of at 

the hour of in the forenoon. 

Witness my hand, this 

day of , in the year of our 

Lord 185 . 



VIII. NOTICE OF DEPOSIT OF VALUER's REPORT. 

We, the undersigned Inclosure Commissioners for 
England and Wales, hereby give notice, that a copy 
of the report of the valuer acting in the matter 
of the inclosure of 
situate in the of 

in the county of has been deposited 

at in the said parish, for the 

inspection of all persons interested in the said in- 
closure. 

And we further give notice, that we shall, by our- 
selves, or by an Assistant Inclosure Commissioner, 
hold a meeting at 

in the of on 

the day next at o'clock 

in the noon, for the purpose of hearing objections 
to any allotment direction, determination, or matter 
in the said report. 

Witness our hands, this day of in 

the year of our Lord 185 . 

Twenty-one days' notice must be given of this meeting. 
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FORMS OF NOTICES BY VALUER. 
!• — valuer's notice of meeting to receive 

CLAIMS. 

Inclasure. 



of in the county 

of the vainer acting in the matter 

of the inclosure of of 

situate in the of in the 

county of hereby give notice, that 

I shall hold a meeting on the day of 

at 
in the said of 

at o'clock in the noon for 

the purpose of receiving claims in writing from all 
persons claiming any common or other right or 
interest in the said 

and such claims must state the several particulars in 
respect whereof they are made, distinguishing the 
claims in respect of freehold, copyhold, customary, 
and leasehold property from each other, and men- 
tioning therein the places of abode of the respective 
claimants, or their agents, at which notices in respect 
of such claims may be delivered. 

Given under my hand, this day 



400 APPENDIX. 

of , in the year of our Lord 

185 . 

N.B. — Fourteen days' notice at least must be given of this 
meeting by the above being inserted in some News- 
paper printed or usually circulated in the County in | 
which the Land to be inclosed is situate, and affixed 
on the principal outer door of the Church of every 
Parish and Ecclesiastical District in which the Land 
or any part thereof is situate, on Sunday before Di- 
vine Service. 



II. — valuer's notice of deposit of statement 

OF claims. 

Incloture. 



I, 

of in the county of 

the yaluer acting in the matter 
of the inclosure of 
situate in the of 

in the county of herehy give notice, 

that a statement of all claims received by me in the 
matter of the said inclosure has been deposited at 

in the said parish^ for 
the inspection of all persons interested in the said 
inclosure. 

And I further give notice, that any objection to a 
claim must be delivered in writing to me, and a copy 
of such objection must also be dehvered at the place 
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of abode of the cUumant, or his agents on or before the 

day of next. 

Giyen under mj hand^ this 
day of , in the year of our Lord 

185 . 



III. — ^valuer's notice of meeting to examine 

AND determine CLAIMS. 

Inchmtre. 



I, 

of in the county of 

the valuer actmg in the matter 
of the inclosure of 
situate in the 
of in the county of 

hereby give notice^ that I shall 
hold a meeting on the day of 

9 at in 

the said of 

at o'clock in the noon, for the 

examination of and determining claims in the matter 
of the said inclosure and for the attendance of all 
parties concerned therein. 

Given under my hand, this 
day of , in the year of our Lord 

185 . 

N.B. — Fourteen days' notice at least must be given of this 
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Meeting by the above bemg inserted in some News- 
paper printed or usually drcnlated in the County in 
which the Land to be inclosed is situate, and affixed 
on the principal outer door of the Church of enrj 
Parish and Ecclesiastical District in which the Land 
or any part thereof is situate, on Sunday before Di- 
vine Service* 



IV. NOTICB OF DEPOSIT OF SCHEDULE OF 

CLAIMS. 

Inclosure. 



I, 

of in the connty of 

the valuer actmg in the matter 
of the inclosure of 
situate in the of 

in the county of herehy give noticCi 

that a schedule of all claims and ohjections which 
have heen made in the matter of the said inclosure, 
and of my determinations thereon, has been deposited 
at in the said parish, for the in- 

spection of all persons interested therein. 

Given under my hand, this 
day of , in the year of our Lord 

185 . 
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V. — valuer's notice to encroachers. 

Inclo9ure. 

To 

I, 

of in the county 

of the yalaer acting in the matter 

of the inclosnre of 

situate in the of 

in the county of hereby give you 

notice, that the encroachment from the said 

now in your possession is, 
with the residue of the said , 

about to be divided, allotted and inclosed, and that 
you are at liberty within two calendar months from 
the receipt of this notice to take down and remove all 
buildings, fences, and other erections now standing 
on the said encroachment, and to convert the mate- 
rials thereof to your own use. 

Given under my hand, this 
day of in the year of our Lord 

185 . 

Notice under 50th sect, of Act of 8 & 9 Vict. c. 118. 
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VI. — valuer's notice as to roads and WATS. 

Inclosure. 



« Describe 
the roads or 
wajB in- 
tended 
to be dealt 
with. 

t Discon- 
tinued and 
stopped up 
or direrted 
or altered, 
in which 
latter cases 
the diver- 
sion or.alter- 
ation must 
be set out. 

t Not being 
less than 4 
months 
after the 1st 
Sunday on 
which the 
above notice 
is given. 



I, 

of 

the inclosnre of 
situate in the 
in the county of 
that* 



in the county of 
the valuer acting in the matter of 



of 



hereby give notice. 



intended to be f 



from and after the % day of next. 

Given under my hand, this 
day of in the year of our Lord 

185 . 

N.B. — ^This notice must be affixed at each end of the Roads 
or Ways intended to be stopped, &c. ; inserted for 
four successive weeks in some Newspaper printed or 
usually circulated in the County in which the Land 
to be inclosed is situate, and affixed on the priDcipal 
outer door of the Church of every Parish and Ecde- 
siastical District in which the Land or any part 
thereof is situate, on the four Sundays of the said four 
successive weeks before Divine Service. 

The Notice must be affixed on the Church doors 

on the Sunday previous to the publication in 

the Newspaper. 
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form of order of exchange. 

Whereas 

the person interested under the provisions of the Act 

passed in the 8th and 9th years of the reign of her 

present Majesty^ cap. 118^ in the land specified in 

the first schedule hereunder written^ situate in the 

parish of 

in the said county of 

and 

the person interested under the provisions of the said 
Act^ in the land specified in the second schedule 
hereunder written^ also situate in the said parish of 

which said lands 
respectively are not suhject to he inclosed under the 
said Act (or leaving out "not"), hut as to which no 
proceedings for an inclosure are pending, heing desi- 
rous of effecting an exchange of the same lands, made 
due application to the Inclosure Commissioners for 
England and Wales to direct inquiries whether such 
proposed exchange would he heneficial to the owners 
of such respective lands, and in case they should be 
of opinion that such exchange would be beneficial, 
and the terms thereof just and reasonable, to proceed 
with the same under the provisions of the said Act. 

And whereas due notice by advertisement in three 
successive weeks of the said proposed exchange has 
been given as required by the said Act. 

And whereas three calendar months have elapsed 
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from the publication of the last of such advertise- 
mentSy and no notice of dissent from such proposed 
exchange has been given to the said Commissioners. 

And whereas the said Commissioners having duly 
made inquiries are of opinion that such exchange 
would be beneficial to the owners of such respective 
lands, and that the terms thereof are just and reason- 
able. 

Now therefore we, the undersigned Inclosure Com- 
missioners for England and Wales for giving effect to 
the proposed exchange — do by virtue of the power 
given to us in that behalf by the said Act, by this 
order of exchange under our hands and seal, order 
and declare that the pieces or parcels of land specified 
in the first schedule hereunder written and shown on 
the plan hereunto annexed, and thereon coloured 

shall be taken by, and henceforward become 
the land of the said 

in exchange for the pieces or parcels of land specified 
in the second schedule hereunder written and also 
shown on the said plan, and thereon coloured 
which shall be given by the said 

And that the said pieces or parcels of land specified 
in the said second schedule, and shown on the said 
plan, and thereon coloured as aforesaid, 

shall be taken by and henceforward become and be 
the land of the said 

in exchange for the said pieces or parcels of land spe- 
cified in the said first schedule, and shown dn the 
said plan, and thereon coloured as aforesaid 

which shall be given by the said 
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The First Schedule ahove referred to : — Land situate 
tn the parish of 
Ln the county of 
given in exchange to and taken by the said 



Ko. on Flan. 


Names of Closes. 


Extent. 






A. 


R. 


P. 
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The Second Schedule above referred to: — Land 
situate in the parish of 
in the county of 
given in exchange to and taken by the said 



No. on Plan. 


Names of Closes. 


Extent. 






A. 


R. 


P. 



In witness and confirmation whereof, we have here- 
unto subscribed our respective names, and caused our 
official seal to be affixed, this day of 

in the year of our Lord, one thousand eight hundred 
and fifty- 
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FORMS OF CLAIMS. 

The Indosure Commission has issaed no forms 1 
for the claims to be given in to the valuer. Thej 
will be necessarily very various and must generallj 
be specially drawn to meet the circumstances of the 
particular case. A few are submitted by the Editor, 
which will probably be found useful in cases of the 
most common occurrence. 



I. — CLAIM OF RIGHT OF COMMON OF PASTURB 
OYER COMMON LANDS. 

To the Valuer acting in the matter of the Inclosure 
of the Common of , in the Parish 

of , and County of 

\y A. B.» of in the county of 

y being seised in my demesne 
as of fee of a certain estate, called the Manor Farm, 
situate in the parish of and con- 

sisting of 160 acres of freehold land, do hereby claim 
to be entitled for and in respect of the whole of the 
said freehold estate, to common of pasture in, upon, 
and throughout the said place called 
for all my commonable cattle, levant and couchant, 
in and upon my said estate called the Manor Farm, 
every year, at all times of the year, as to the said 
freehold estate called the Manor Farm belonging and 
appertaining. 
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I. — CLAIM Ot COMMON OF PASTURE OVER COM- 
MONABLE LANDS. 

?o the Valuer acting in the matter of the Inclosure 
and Division of certain Common Fields in the 
Parish of and County of 

I9 A. B., being seised in demesne as of fee of a 
eitain messuage, and acres of land, with the 

ppmrtenances, lying in the parish of 
D the county of do claim 

ts follows : — Whereas there now are, and from time 
rhereof the memory of man is not to the contrary, 
here have been lying and being in the said parish 
if , in the county of 

, three common fields, that is to say, 
me common field called the Home Field, one other 
iommon field called the Lower Field and, one other 
ommon field called the Upper Field, and which 
■aid three several common fields have, from all the 
laid time immemorial, been used and accustomed to 
^, and ought to be, tilled and cultivated, in every 
rear in rotation, and successively, one of the said 
hree fields hath been, and of right ought to be sown 
tith wheat, or other corn or grain, and in and 
luring that year hath been usually known and dis- 
^guished by the name of the Wheat Field ; and 
t&other of the said common fields hath in such year 
^n usually known and distinguished by the name 
tf the Barley Field ; and the other of the said com- 
mon fields hath in such year kin and ought to be 
^oown and distinguished by the name of the Fallow 

T 
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Field, or Summer-tilled Field, so that by such n 
tation, each and every of the said three fields 
been and ought to be, one year soVm with wh( 
or other com or grain, another year sown with 
ley, or other com or grain, and the third year b 
lain, and ought to be fallow and summer-tilled 
rotation : Now I, the said A. B., do claim by 
of being so possessed of my messuage and land 
with the appurtenances, to have common of 
yearly and every year in and throughout such of tid 
sud common fields as by and according to the sail 
rotation hath lain, or ought to be fallow and be sun 
mer-tilled, my own land in that field only excepted 
for fifty sheep, levant and couchant, in and upon nj 
said messuage and lands, with the appurtenances, if 
every such year. 

III. — CLAIM OF COMMON OF PASTURE, 

Under the 2 & 3 WiU. IV. c. 71. 

To the Valuer acting in the matter of the Incloswn 
of the Common of in the Pariii 

of , and County of 

I, A. B., of in the county i 

being seised in my demesne d 
of fee of a certain estate called the Manor Fan^ 
situate in the parish of in tlM 

county of and consisting of odI 

hundred acres of freehold land, do hereby claim t| 
be entitled for and in respect of the whole of th 
said freehold estate, to common of pasture in, upoif 
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tnd throughout the said place, called the 

common, for all my commonable beasts, 
evant and couchant, in and upon my said estate 
ialled the Manor Farm, every year, and at all times 
>f the year, as to the said freehold estate called the 
Manor Farm belonging and appertaining ; and I do 
daim the said right of common by reason of such 
right having been actually taken and enjoyed by 
myself and by those whose estate I hold, claiming 
right thereto, without interruption, for the full period 
nf thirty years [or, for the full period of sixty years, 
IS the case may be], according to the provisions of 
m Act made and passed in a session of parliament 
held in the second and third years of the reign of his 
late Majesty King William the Fourth, intituled 
"An Act for shortening the Time of Prescription in 
certain cases." 



*IV. — FORM OF CLAIM BY LORD OF A MANOR 
BOTH AT COMMON LAW AND UNDER THE PRE- 
SCRIPTION ACT. 

To the Valuer acting in the matter of the 

Inclosure, 

I. 

of in the parish of 

and county of 
being the lord of the manor of 
do hereby claim to have and exercise as such lord of 

* This form contains no claim in respect of the manorial 
nghts, as the compensation for these is supposed to have been 
provided for in the provisional order. 

t2 
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• the manor of a right of commoa 

of pasture upon all the common or commonable lands 
in and especiallj upon all the 

common lands of now aboat 

to be inclosed^ for all cattle levant and concfaant npoa 
my lands in aforesaid, wbi^ 

lands are well known by metes and bounds, and con- 
tain by estimation a. r. p. more 
or less. 

And I claim to receive an allotment upon the in- 
closure of the said common in respect of snch my 
right. 

And as such lord of the manor aforesaid, I farther 
claim such common right and interest in the land 
proposed to be inclosed as aforeclaimed in respect of 
the said manor of and of the lands 

thereof in the person or ownership of the lord, by 
reason that such common rights and interest have been 
actually enjoyed by me and by my predecessors in 
title, lords of the manor of 

claiming right thereto without interruption for the 
full periods mentioned in and required by a certain 
Act of Parliament, made and passed in the session of 
a Parliament held in the second and third years of 
the reign of his late majesty, intituled '' An Act for 
shortening the Time of Prescription in certain Cases." 

And I, the said fiirther 

claim that I am the owner of six commonable mes- 
suages or tofts, which said six commonable messuages 
or tofts are well known by metes and bounds in the 
said manor of and are 

now in the respective occupations of 
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nd I claim an allotment or allotments, as such toft 
iwner as aforesaid, from the lands now proposed to 
ke inclosed. 

And I further claim such common right and inte- 
rest in the land proposed to be inclosed as afore- 
jaimed in respect of the said six commonable mes- 
inages or tofts, by reason that such common right 
md interest has been actually enjoyed by me and 
ay predecessors, owners or occupiers for the time 
bdng of the said respectiye commonable messuages 
>r tofts, claiming right thereto without interruption 
For the fiiU periods mentioned in and required by a 
certain Act of Parliament made and passed in a session 
of Parliament held in the second and third years of 
the reign of his late Majesty, intituled " An Act for 
shortening the Time of Prescription in certain Cases.'* 



FORM OF CLAIM UNDER 11 & 12 YlCT. C. 99, 

SECT. 9. 

To the Valuer acting in the matter of the 
Inclosure. 

We, a. B. and C. D., the duly authorized agents of 
£. F., do hereby give you notice, that the said £. F. 
is seised as of fee of certain lands in the parish and 
manor of in the county of 

which lands are specified and set 
forth in the schedule hereto annexed ; and on behalf 
of the said £. F., we do hereby claim to be entitled to 
common of pasture upon the commons about, to be 
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inclosed under the conditions contained in the proi 
sional order by the Inclosure Commissioners for 
land and Wales in that behalf made and confirmc 
for all commonable beasts levant and couchant u] 
the said land ; and we farther claim in respect of 
said lands, and in behalf of the said £. F., all rigfal 
of common of estovers, turbary common in the soi 
and piscary upon the said common ahout to be ii 
closed as aforesaid, and we claim allotments in resp( 
of such rights. And we further give you notice, thi 
the place of abode of us, the agents to the said cU 
ant, is No. Whitehall Place, in the city of Weslj 
minster. 



Dated this 



day of 



185 

A. B. 
C. D. 



Schedule referred to in the abovb Claim. 



Occupier. 


Description of Close. 


Quantities. , 


John Styles . . 
Richard Yeoman 


Arable .... 
Blackacre — ^meadow 
Cottage and garden . 
Twenty-acre field — arable 
The Marsh — pasture 

Total . 


A. R. p. 1 
5 4 

10 2 23 
1 12 

21 4 

30 1 17 

1 


67 1 20 1 

1 



ADDENDUM. 



The following should have been inserted at page 
\S7, as a note to sect. 56. 

It is to be observed that although this section 
provides that final judgment may be obtained upon 
the verdict given, and that the costs shall abide the 
event ; yet the Act omits the usual provision that in 
case the plaintiff does not proceed to trj^ within the 
time allowed, the defendant shall have judgment as 
in case of a nonsuit, and his costs. 

This case has already occurred. In Hancock v. 
The Earl of Carlisle and others, Inclosure Commis- 
sioners, an action had been commenced against the 
Commissioners under the 56th sect, of the Inclosure 
Commission Act, and an issue tendered and ac- 
cepted. The land which was the subject of inclo- 
sure lay in the county of Chester, and two assizes 
baying intervened and the plaintiff not having pro- 
ceeded to trial, 

Welsby (in the Exchequer, Michaelmas, 1849) 
obtained a rule nisi for judgment as in case of a non* 
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suit, and after argument in the same term tJie nd 
was made absolute. The Court held that if th 
plaintiff in an action on a feigned issue uader tli 
provisions of* the Inclosure Act fails to go to trial i 
the first or second assizes after the issuing of U 
writ, a rule for judgment as in case of a nonsuit mi 
be obtained against him, although the 56th sect. 4 
the Act says that the costs shall abide the result ■ 
the trial, and although the statute under which tfiej 
Court has its general authority to give judgment ■ 
in case of a nonsuit, also authorizes a dischai^ cA 
the rule upon a peremptory undertaking, and thti 
provision cannot be acted upon in a suit under tha 
Inclosure Commission Act, because the time fat 
going to trial is limited by that Act. TFtck t. G^-i 
ton, 1 D. & L. 447 ; Sandys v. Corporation of ^' 
verley, 12 M. & W. 568; Crmghton v. Blake, 12\ 
M. & W. 205 ; Baker v. Brick, 12 Man. & G. 307; 
Tomlimson v. Boughey, 2 C. B. 846, were cited hi 
argument. ! 
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Act of Parliament. See Locftl Act— Statute. 
Indosare bj, 75. 
Common Fields Act, 76. 
New General Indotnre Act, 77. 
Sessional General Indosare Act, 78, 155. 

Action. See Feigned Issue, 
against Commissioners, 312. 
adjoornments of Inclosure Meetings, 175, 342. 

AdM EASURSlfSNT OF CoiflfON, 19. 

Admiralty, 

consent of, required for making Embankments, 128. 

AOVSRTI8EMENT9 

to be free of duty, 311 

Agrarian Law, 

origin of Rights of Common traced to, 1. 

AORXBMBNT, 

Inclosure bj. See Inclosure. 
as to expenses of Valuer. See Valuer, 
made under supposed authority of Common Fields Inclosure 
Act, 304. 

Alienation 

of Rights of Common, 50. 

Allotments. See Gardens — Exchange. 

for labouring Poor, Exercise and Recreation, 152, 206, 209, 
247, 323. 

t3 
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Allotmbnts— con/tiiKftf . 
for laboaring poor. 

management of, 206, 245. 

where omitted. Report to state Reasons, 155. 
for repair of Roads, 204. 
for pablic Parposes, 206, 209, 323. 
to Lord, 213, 324. 
to Comn^ners, 215. 
of less than 5/. in value, 215, 347. 
separate, to be made in respect of separate Titles, 216. 
may be laid together on request of Parties, 217. 
of cultivated Land and Buildings, 217. 
to be oonvenient to Homestead, 218. 
purchase of right to, 219. 
of old Inclosures, 220, 345. 
Fencing, 207, 218. 
to Classes of Persons, 222. 
Power of Sale of, 223, 246. 
to Joint Tenants, Coparceners, or Tenants in common, may 

be made in severalty, 226. 
Tenure of, 230. 

Valuer may empower Allottees to enter upon, 231. 
Alteration of, 238. 

to be in Compensation of previous Rights, 243. 
may be subdivided by supplemental Order, 244. 
Exchange of, 227, 229. 

for poor or public Purposes, 291, 323. 
Mortgage of, 272. 
Sale of, 219, 275. 

of parts of, 275. 
Trespassers on, 201, 231, 354, 371. 

Allotment Wardens, 

Appointment and duties of, 246. 

Ancient Tenement, 

Turbary may be appended, or Appurtenances to, 35. 
wEat is, 98. 
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Appkal. See Feigned Issue — Notice. 

against Boundary decisions, 166, 172. 
against Yaluer's decision, 185. 
against Commissioners' decision, 187. 
against stoppage of public Road, 196. 

Applicatiok for Ikclosurb, 
how to be made, 163. 

one third in value, 143. 
form of, 380. 

by Owners of separate Tracts, 150, 370. 
Expenses attendant upon, 144. 

Approyembnt, 57, 74. 

A&A.BLB Land, 

Common appendant, originally limited to, 13. 

Arbitration, 

differences may be submitted to, 191. 
Costs to abide the event, 192. 

AS8X880R 

may be specially appointed to decide contested Claimsi 
161, 335. 

Assistant Inclusurb Commissionbr 

to be appointed by Commissioners, 118. 

Limitation of Appointments, 118. 

Salaries of, 119. 

to make Declaration, 120. 

authority of, under delegation of powers, 127. 

may summon Witnesses, 122. 

form of Summons, 125. 
to hold preliminary Meeting, 143. 
to report upon Applications, 145. 
may be specially appointed Assessor, 161. 

although not a Barrister, 335. 
sketch of proceedings of, under an Application to Inclose, 11 
evidence before, 85. 
may award costs, 190. 
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ATTOKNETy 

appointment of, 138. 
Form of Power of, 139. 

Award. See Copyholds. 
Valaer to draw up, 841. 

Confirmation of, by Commiiaioneri, 242. 
of regulated Pasture, 

Valuer to draw up, 262. 

Commissioners to confirm, 262. 
Custody of, 285. 

may contain declaration as to boundaries of Parishes, 363. 
defective. See Local Acts — Common Fields Act. 



B. 



Bishop, 

consent of, to Exchange, 228. 

BovNDABiBs. See Jury-^-Costs— Valuer— Appeal, 
of Parishes and Manors. 

Power in Commissioners to set out, 164, 370. 
Appeal against Determinations of Commissioners, 166. 

to the Queen's Bench, 172. 
Power to straighten, 173. 
of intermixed lands of different tenures, 326. 

Valuer may declare boundary when not disputed, 
169, 363. 
Bracton 

treats of rights of Common, 5. 

Bridges, 

power of Valuer as to, 192. - 

Buildings, 

to whom to be allotted, 217. 

Burgagbrs. See Classes. 

may haye Common Appurtenant, 18. 
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Bu aoAOBRS — eonimued, 

may prescribe for themselT^B and Inhabitants, 36. 
two thirds most consent to Inclosare» 149. 
Allotment for, 222. 

Bt-Law8. See Lord of the Manor. 



C. 



Cart Botb, 7, 32. 

Cattle. 

Commonable Cattle, 12, 16. 

not to be depastured on Roadi, 237. 

Cattle Gates 

not strictlj a right of Common, 40. 
liable to be rated as a Tenement, 40, 140. 

Cbbtiorabi, 

Boandary Questions may be remoyed by, 172. 
Costs of, 173. 

Proceedings under General Indosure Act, not removable 
by, 313. 

Chief Rents 

may be eztingnished by allotment, 216. 

Claims. See Feigned Issue — Assessor — Costs, 
how they may be made, 79, 175, 353. 
to be deposited for Examination, 177, 186. 
decision of contested, 161, 186. 
Forms of, 408. 

Classes 

of Persons, 

Allotments for, 222. 

Meeting of, to instruct Valuer, 224. 

what persons may be dealt with as a class, 365. 

Coals, 

Prescription to dig for, 37. 
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C0MMI88IONBRB OF Inclosukb 
ander 8 & 9 Vict. c. 118. 
appointment of, 114. 

limited to five years, 118. 
names and office of, 115. 
Salary of, 119. 

payment of, from Consolidated Fund, 120. 
to make declaration, 120. 
to make yearly reports, 116. 
may summon witnesses, 121. 
may delegate powers, 126. 
may print and circulate forms, 141. 
to direct preliminary meeting, 143. 
to make provisional order, 146. 
may specify allotments for exercise and recreation, 152. 

and for labouring poor, 154. 
to call meeting for appointment of Valuer, 156. 
may alter or disallow imitructions to Valuer, 157. 
may set out boundaries, 164. 
may straighten boundaries, 173. 
not to determine titles, 180. 

may grant interests in Encroachments to Encroachers, 180. 
to hear appeals from Valuer*s decisions, 185. 
may award Costs of contesting claims, 189. 
have no power to confirm invalid agreements, 75. 
may amend awards made under local Acts, 7^. 
may amend and confirm awards improperly made under Lord 

Worsley's Act, 76, 294, 341. 
may revive powers under local Inclosure Acts lost by lapse 

of time or otherwise, 76, 295, 341, 368. 
to confirm Valuer's award, 241. 
may set out regulated pastures, 251. 
may apply provisions of General Inclosure Act to pastures 

already stinted, 253. 
may remove Valuer, 268. 

to receive purchase-moneys, 276, 278, 280, 284, 368. 
to convey lands sold for payment of expenses of Inclosure 

283. 
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C0MMI8810NBR8 OF Inclosukb — continued. 

Form of Conveyance, 316. 

under Local Acts. 

power of, lost, maj be revived by General Indosure Com- 
mission, 301. 

except where dealings have taken place on the consideration 
of such loss, 302. 

Common. See Rights of Common, 
of Estovers. See Estovers, 
of Turbary. See Turbary, 
of Pasture, 7. 
Appendant. 

what, common of pasture may be appendant to, 13. 
must have existed before the time of legal Me- 
mory, 9. 
to what Cattle confined, 9, 12. 
limited to Cattle levant and couchant, 10. 
originally confined to Arable Land, 12. 
resembles Common of Vicinage, 14, 30. 
Appurtenant. 

created by grant, 15 

unlimited as to District or kinds of Cattle, 16. 

Interpretation of Grants of, 16. 

limited to a certain Number of Cattle, 17. 

may be appurtenant to a DweUing-house, Ma- 
nor, &c., 17. 
may be severed, 18. 
limited to Cattle levant and couchant, 20. 
unlimited, a void Prescription, 20, 23. 
in royal forests, 43. 
in gross. 

definition of, 23. 

by grant or prescription, 23. 

for number certain, 23. 

sans nombre, 23. 

Inhabitants cannot prescribe for 24 . 

who may prescribe for, 25. 

subject to be rated, 41, 140. 
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CoiflfON^-C0fl/JIIV«<f. 

pur cause de Vicinage. 

Waates moat be condgnoua, 25, 27» 97. 

mmt be mataal, 27. 

must ha^e existed before legal memory, 2d. 

does not extend to taming on Cattle, 28. 

Wastes must not be divided, 29. 

limitation of, 29. 

resembles Common Appendant, or Appurtenant, 30. 

of Piscary, 7. 

of Estovers, 7, 31. 

Right may be appendant, appurtenant, or in gross, 
31. 
of Turbary, 7. See Turbary, 
in the soil, 8. See Soil, 
regulation and preservation of, 73. 

Common Fiblds Act, 

remedy of defective proceedings under, 294, 304, 368. 

Commonable Lands 

a division of wastes, 39. 
Lammas Lands, 44. 
Lot Meadow, 46. 
Shack Lands, 47. 

Cultivation of, cannot defeat right of Commoner, 63. 
how subject to be inclosed under stat. 8 & 9 Vict. c. 118 ; 127, 
129. 

CoMMONBii. See Landowner. 

may not agist Cattle of Stranger, 11. 

may not, by his own act, remedy an injury done by the Lord, 

61. 
unless there be a custom, 68. 
is a Trespasser if he come upon the Common, except for the 

exercise of his right, 62. 
where not answerable for damage, 63. 
principle upon which Acts of User may be tested, 64. 
having right to soil may mutually inclose, 68. 
rights of, when subservient to those of the Lord, 72. 
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CoMMONKR — eontinmed. 

Proportional interests, how estimated, 139. 

Allotments to, 215. 

may be dealt with as a class, 365. 

Common Lamos 

a division of wastes, 39. 

manorial wastes, 40. 

woodlands, 40. 

stinted pastures, 40. 

Sheep heayes, 41. 

royal forests, 42. 

customs as to user of, 66—72. 

how subject to be inclosed under stat. 8 & 9 Vict. cap. 118 ; 
130, 149. 
Confirmation 

of Valuer's award, how to be made, 242. 

effect of, 243. 

Consents. See Turnpike Road. 

of one-third of Interest necessary to Application, 143. 

of two-thirds necessary to Inclosure, 146. 

how to be yerified, 148. 

of freemen and burgesses, 150. 

of owners of separate tracts, 150, 370. 

of Lords of Manors, 151, 332. 

to supplementary provisional order, 321. 

where title to land or manor is litigated, 336. 

Consolidated Fund, 

Salaries and Expenses to be paid out of, 120. 
to be repaid to, 270. 

Contetancb 

of Land by Commissioners, 283. 
form of, 316. 

Coparceners. See Partition. 

Allotments to, may be made in severalty, 226. 

Copyholder 

may take Estovers of common right, 33. 
Evidence of title of, 123. 
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Copyholds 

Allotments in respect of, 276. 
Intermixed, may be divided, 326. 
Award of division, 327. 
Consents and dissents, 328. 
may l>e exchanged, &c., 331. 

the exchanged lands to be copyhold, 341. 
or may be declared freehold, 34.1. 

COBN 

on Commonable lands nncut after harvest time, 63. 

Cornwall 

Duke of, who to represent, 136. 

Corporation. See Bnrgesses. 

Costs. See Expenses. 

in appeals against boundary decisions, 170. 

security for, 171. 

of certiorari, 173. 

in contested claims, 179, 190. 

or other matters, 190. • 

of feigned issue, 189. 
of arbitration, 192. 

of appeals against stoppage of ways, 197. 
of partition of Allotment, 237. 
of actions against Commissioners, 313 ; — and see Addendum. 

COTTAOB, 

Common appendant to, 13. 

Court Rolls. See Evidence. 

Crown Lands, 

who to represent, 112. 

value of certain Allotments to be paid in money, 360. 

Cultivated Land, 

to whom to be allotted, 217. 

Custom, 67. 

Distinction between custom and prescription, 33, 50, 65. 
must not be indefinite or uncertain, 35, 66, 71, 92. 
or unreasonable, 66, 69, 92. 
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Custom — continued. 

or contrary to the general law of the land, 70. 
to grant in severalty, 66. 
to do acts for preservation of Common, 68. 
to dig tnrf, 68. 

to take profit in alieno solo bad, 33, 71. 
except in case of Copyholders, 33. 
to exclude Lord from Common, 59, 70. 
Evidence of, 91. 



D. 



Damaob 

by cattle in open fields, 63. 

Dean, 

Forest of, exempted from operation of Indosore Act, 130. 

Decision. See Appeal — Assistant- Commissioner — Feigned Is- 
sue — Valuer. 

Declaration 

to be made by Indosure Commissioners, 120. 
Witnesses to be examined upon, 125. 
Form of, 125. 
by Valuer, 163. 

Disability, 

persons under, 137. 

* 

Distress, 

how made, 309. 

Division — See Intermixed Lands. 

Documents, 

Power to Inclosure Commission to enforce production of, 121. 

Drainage, 

Jurisdiction of the Inclosure Commission to authorize loans 
for. 111. 
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E. 

Sa8K1»MT8 

may be reterred in exchangeit 338. 
m«7 be exchanged, 369. 

EMBAXKMKirrS 

on the coast not to be made without consent of the Admiralty , 
129. 

EirCROACHMBNTa 

after 20 years, are deemed old Inclosures, 80, 183. 

do not give right to Allotment, 80, 183. 

property in, 81, 183. 

power to Commissioners to make equitable arrangements in 

respect of, 80, 182. 
Bade within 20 years to be allotted under Indosuie Act, 181 . 
Commissioners may grant rights in respect of, 182. 
made 20 years, to be deemed ancient loclosures, 183. 
not to carry right of Common, 183. 
saving rights of crown and others to soil and minerals, 338. 

Em OLA WD AMD WaUES, 

operation of General Indosure Act confined to, 284. 

Emjotmbnt 

for Sixty years, constitutes a right, 184. 

Estimate 

of Expenses, to be approved at Public Meeting of Personi 

interested, 266. 
notice of meeting to consider, 266. 

ESTOYBUS, 

definition of, 7, 31. 

may be appendant or appurtenant, 31. 

poor householders cannot prescribe for, 33. 

whether it can be in gross, 34. 

Copyholders may take of Common right, 33. 

must be taken from Underwood and Toppings, 33. 

must be spent upon Premises, 34. 
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Evidence. See Witneu — Seal. 

in inquiries npon claims of Rights of Common, 83, 123. 

of user under proTisions of Prescription Acts, 86. 

to proTc existence of Manor, 83. 

to prove Custom, 91, 92. 

to prove Prescription, 91. 

Reputation, 83. 

Ancient Documents, 93, 123. 

Court Rolls, 83, 92, 123. 

for Lord or owner of the soil, 83, 96. 

Exchanges. See Valuer — Allotment — Copyhold — Tithe Rent- 
charge — Forms of Allotments. 
Valuer may award, 227, 229. 
Tenure of, 230. 

of Lands not subject to be inclosed, 100, 286. 
of lands set out for exercise, 323. 
of Copyholds, 331, 341. 
of Rights of Common, 333. 
of all Easements, 369. 

of lands held by the same person under different titles, 373. 
Easements may be reserved, 338. 
application by persons jointly interested, 369. 
Copyholds may be enfranchised, 341. 
Parcels must be of equal yalue, 104. 
Form of Order of Exchange, 405. 

Notice of, 102. 

Expenses of, 263. 

Exercise. See Allotment. 

Expenses. See Costs — Estimate— Allotment, 
of Indosure, 238, 264. 
to be paid from Consolidated Fund, 120. 
how to be repaid, 24, 270. 
not to be repaid unless Inclos'ure completed, 144. 
Landowners may provide for, in public meeting, 159. 
Apportionment of, 264. 
Remedies for recovery of, 266. 
Rates for, 267. 
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Ex FKNSK8 — continued. 

of parties interested, 271. 

of Witnesses, 126,271. 

of making and altering Roads, 205. 

of bonndary appeal to jury, 170. 

of appeals against stoppage of ways, 197. 

of regulated Pastures, 260. 

of r^ulating Pastures already stinted, 263. 

when they may be raised by mortgage or sale of allotments, 

272, 275. 
mortgage money, to whom paid, 353. 
of exchanges, 293. 
of remedying defective proceedings under Local Acts, 294. 

EXTINGCISHMKNT OF RiGHTS OF COMMON, 52. 



F. 



Fbignkd Issue 
in Boundary Cases, 

Court of Queen's Bench may direct, 172. 
in disputed claims, 

Action upon, may be brought by parties dissatisfied with 

decisions of Commissioners, 187. 
notice must be given to Commissioners, 188. 
action not to abate, 189. 
costs to abide event of Trial, 189 ; — and see Addendum. 

FVNCKS 

of Allotments, 207, 318, 356. 
of Roads, 198. 

FiBLD Reetes, 

Election of, 255. 
Duties of, 257. 
Salaries of, 260. 

FiEE-BoTE. See Estovers. 

Flockmaster, 25, 48. 
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FORBSTS, 42. 

common rights in, 43. 

of Dean and New Forest exempted from operation of Inclo- 
8ure Act» 130. 

Forms, 

Commissioners may print and circolate, 141. 

of application for Inclosure, 380. 

of Conveyance by Commissioners, 316. 

of Summons, 125, 317. 

of order of Justices, 317. 

for Exchange, 385. 

for division of intermixed Lands, 387. 

for regulation of Pastures, 388. 

to define intermixed freehold and copyhold lands, 389. 

to exchange cattle gates, 390. 
of Notices by Commissioners, 

of Inclosure meeting, 391. 

of deposit of Provisional order, 392. 

of enlarging time for Consents, 393. 

of intention to proceed with Inclosure, 394. 

of meeting to appoint a Valuer, 396. 

of proceeding to set out boundaries, 397. 

of deposit of Valuer's report, 398. 
of Notices by Valuer, 

of meeting to receive claims, 399. 

of deposit of statement of claims, 400. 

of meeting to examine claims, 401. 

of deposit of schedule of claims, 402. 

to Encroachers, 403. 

as to Roads and Ways, 404. 
of order of Exchange, 405. 
of Claims, 

of Common of Pasture, 408. 

over Commonable lands, 409. 
under Prescription Act, 410. 

by Lord of Manor, 411. 

under 11 & 12 Vict. c. 99, s. 9; 413. 

Frbb Fishbry, 37. 



FmnMBN, ii. 

CoBwot of, bow to ba nMrirJ. U9. 
KOotmtaU tor, ttt. 



to be let to poor Inbubitsnte, 247. 
Rent! of, bow to be ■pproprUted, 248. 290. 
Tceorery of, on Boa-po yif t of Rent, 148. 
GlKBKAL Shi ION AL Act 

to be deemed i Poblie General Act, 131. 

PreaeriptiaD to dig Tor, 35. 

See Wijk 
Gmmb. See Commoii. 
GaAwtHO Ckops, 

Conpetuation for, 20!. 



Hav-Botb, 7, 32. 

ma; be extingniihed b; allotnieiit, 214, 368. 
HnuHl-BoTB, 7,32. 

CodTenienCF of Allotment to, 218. 

Inhabitant, Allotment for. 194. 

of, Valuer may direct, 202. 
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I. 



Incapacitated Persons, 

who to represent in iDclosore Inquiries, 137. 

Inclosure. See Approvement — Encroachment — Old Inclosure 

— Lord of the Manor — Lands. 
Extinguishment of right of Common by, 57, 74. 
by Agreement, 74. - 

Commissioners no Power to confirm, 75. 
by Act of Parliament, 75. 

Lord Worsley's Act, 76. 

Confirmation of invalid proceedings under, 76. 
Course of proceedings to Inclose under Act 8 & 9 Vict. c. 

118; 77. 
by Encroachment, 80. 
Act, 113, et seq. 

limited to five years' duration, 118. 
Expediency of, to be inquired into by Inclosure Commis- 
sioners, 143, 145. 
Expenses of such Inquiry not to be paid by Landowners 

unless Inclosures completed, 144. 
Commissioners of. See Commissioners. 

Intbrprbtation 

of General Inclosure Act of 8 & 9 Vict., 314. 

Inhabitants. See Towns — Householders. 

may have common Appurtenant for a Number certain, 18. 
cannot prescribe for Common in Gross, 24. 

or for estovers, 33. , 

are capable of the Benefit of a Prescription, 35. 
Consent of, how to be obtained, 125. 

Instruction to Valuer, 157, 224, 366. 

Intbrbst. See Landowners — Lord of Manor. 

Intermixed Lands. See Copyholds, 
not subject to be inclosed, 

Jurisdiction of Inclosure Commissioner to re-divide, 
110, 289, 326. 

U 
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J. 



JOIMT TSNANTS, 

how to Tote in Cases of Indosnre, 137. 

cannot derise, 55. 

exercise of rights of Common by, 56. 

JVROK, 

Penalty for not attending, 169. 

Jury, 

on Boundary Appeals, how to be chosen, 167. 
to be subject to same Regulations as in Courts at Westmin- 
ster, 168, 170. 
on Appeals against Stoppage of Public Ways, 170. 

JusncB IN Etrs, 43. 



K. 

Kino 

shall not haye Common sans nombre, 25. 



Labouring Poor, 

Allotments for, 152, 206, 209. 

to be subject to Rent Charge, 210. 
Management of, 245. 
Exchange of, 291. 

Lammas Lands, 40. 

Landowners. See Valuer. 

who shall be deemed, for Purposes of Inclosure Act, 133. 

Interests of, how to be estimated, 141. 

Sale of Interest in Land to be inclosed during Incloso''^ 

Proceedings, 219. 
Death of. Allotment to Representatives, 220. 
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Lands. See Copyholds. 

Description of Lands subject to be inclosed under Act of 

8&9Victc. 118; 127. 
in the neighbourhood of Towns, how to be dealt with, 128, 

130. 
what description of Lands to be reserved for Parliament, 129, 

155. 
belonging to the Crown, who to represent, 136. 
Application of one third in value, 143. 
Power to enter for Surveys, 264. 
Sale of, by Valuer, for Expenses of Inclosure, 282. 
Conveyances of, to be made by Commissioners, 283. 
Not subject to be inclosed. 

How they may be subjected to Inclosure, 143, 345. 
Exchanges of, 100, 286, 373. 
Division of, 110. 
Intermixed, may be distinguished, 110, 326. 

Leases 

at rack Rent may be avoided, 231. 

Leasehold Lands, 

Boundaries may be declared, 328. 

Levant et Couchant, 

meaning of the Term, 10. 

Licence 

to turn on must be by deed, 55. 
Lord may grant, 57. 

LiMITATiON. 

Twenty Years' adverse Possession bars a Right of Common, 

80. 
clause, Stat. 2 & 3 W. 4, c. 71, p. 86. Appendix, 375. 

proof under, 86, 99. 
clause of the General Inclosure Act, 89. 

Construction of this Clause, 94. 
of Actions against Commissioners, &c., under General In- 
closure Act, 312. 

v2 
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Local Acts, 

Rerival of Powera under, 76, 294, 341. 
Remedy of Omianont in Awardi under, 294, 341. 
Commissionert under. See Comniinionen. 
Trusteet under, 307. 

Lomo OF TBS Mamou. See Allotment — Consent — Seigiiories 
—Minerals. 
Rights of, 57. 

to residue of produce of Common, 58. 

when superior to those of Coramonen, 72. 

of ApproTcment, 57, 58, 74. 

of building Windmills, &c., 59. 

of Common for his own Cattle, 59, 70. 

of digging for Ores, 61. 

of breeding Game, 61. 

controlled by Prescription, 61, 64. 
may be excluded from Common for a limited Period, 70. 
may, with Consent of Commoners, regulate exercise of Com> 

mon Right, 73. 
may summon a Jury, and make By-Laws, 73. 
Interest of, how to be estimated, 141. 
Consent of, necessary to Inclosnre, 151, 336. 

or Exchange of Copyholds, 332. 
Evidence in support of claims of, 96. 
Allotment to, 213. 

Rent Charge in lieu of, 213, 324. 

in lieu of Quit-rents, and heriots, 214, 368. 

Lot Mbadow, 47. 

I 

I 

M. 

Manor, 

Evidence of existence of, 83. 

Manorial waste, 40. 

Maps 

to be appended to Assistant-Commissioners' report, 145. 



INDEX. 437 

Maps — continued. 

of tithe commission may be adopted, 121. 
Valuer may pay for prodaction or copies of, 179. 
to be appended to Valuer's report, 242. 
new, to be examined and sealed, 334. 
of Exchanges, 287. 

may be dispensed with, 334. 
of old Inclosares may be dispensed with, 347. 

Mbstings. See Commissioners ^~ Assistant Commissioner — 
Vainer — Estimate of Expenses — Instructions — Forms. 

may be adjourned without attendance of Assistant-Commis- 
sioner, 175,342. 

Money. See Purchase-Money. 

MORTOAOB 

of allotments, 272. 

money to be paid to Commissioners, 353. 

Moss DALES, 

Custom to hold in severalty when cleared of turves, 67. 

Minerals, 

Right to toke, 8. 

prescription to dig for, 37. 

Assistant-Commissioner to report as to, 145. 

may be reserved to Lord, 214. 

under stinted pastures, 235. 

Rights to, not compensated for by award, not to be affected 

by inclosure, 236. 
may be reserved in lands, exchanged, 338. 



N. 



KaTIGABLB RlVBBS, 

Right of Piscary cannot exist in, 37. 

Kbw Forbst 

exempted from operation of Inclosure Act, 130. 

Nbwbuht case, 22. 
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NoTici. See Forms. 

must be given bj parties relying npon exceptions in Limita- 
tion Acts, 99. 
of preliminary Meeting, how to be given, 144. 
of appointment of Valuer, 156. 
. of Inclosnre Meetings, 174. 
of Meeting to consider estimates of expenses, 266. 
of stoppage of Turnpike Road, 195. 
of setting out boundaries, 165. 
of examining claims, 178. 
to Inclosure Commission, 

of dissatisfisction, 166, 188. 

of appeals, 172, 188. 

of action against Commissioners, 312. 
of Inclosure proceedings to be given to reversioners, 284. 
of Exchanges, 293. 

of amendment of Awards under Local Act, 302. 
general provisions as to, 310, 343. 
of setting out Intermixed lands, 328. 
of neglecting to fence allotment, 358. 
Meetings may be a4Jottmed by, without attendance of Assist- 
ant-Commissioner, 342. 



O. 

Objections 

to claims to be in writing, 1 77. 

Old Inclosures 

may be allotted with consent, 221. 

Orchards, 

to whom to be allotted, 217. 

Order of Justices, 
form of, 317. 

P. 

Palet, Archdeacon, 

opinion of, as to Rights of Common, 1. 
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Panmaoe, 40. 

PARCENBRg 

cannot devise Rights of Common, 55* 

Parliament, 

what lands must be resenred for, 129, 155. 

Parson 

may prescribe for Common, 24. 

Partition, 

Jnrisdiction of Inclosure Commissioners as to, 104, 226. 
Provisions concerning Exchanges extended to, 359, 369. 
Costs of, 227. 

Penalties 

under Inclosure Act of 8 & 9 Vict. c. 118, how recovered, 
308. 

Piscary, 7. 

where it may exist, 37. 

how to be exercised, 37. 

how limited, 38. 
Plan. See Map. 
Plough-bote, 7, 31. 

Poor Rate, 

assessment to, 139. 

Possession. See Limitation. 

Power of Attorney. See Attorney. 

Preliminary Meeting, 77, 143. 

to be held on application of one third in value, 143, 144. 

notice of, 144. 
form of, 391. 
Prescription. See Statute. 

for Common for all Cattle void, 20. 

distinction between prescriptions and custom, 33, 50, 65. 

to inclose, 68. 

to do acts for preservation of the Common, 68. 

to exclude the Lord for a limited period, 70. 

Proportional Interests, 
how estimated, 139. 
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Provisional Oedbr, 71. 

what particulars it shall specify, 146. 

to be deposited, 148. 

may be amended by a supplemental provisional order, 146,319. 

or eancelled, 320. 
may set forth any special agreement affecting the lands, 345. 

Public Interests, 

Assistant-Commissioners to report upon, 145. 

Public Purposes, 

allotment for, 205, 323. 

PuRCHASE-MoNET. See Sale — Land. 

of sale of Allotments to classes of persons, 224, 365. 

Commissioners to receive, 276. 

application of, 277. 

surplus, application of, 278, 280. 

arising from sale of timber. Sec, application of, 278. 

arising from sale of Land for Expenses, application of, 284, 368. 

Purchasers 

not liable for misapplication of purchase-moneys, 284. 

Q. 

Quit-rents 

may be extinguished by allotment, 214, 368. 

R. 

Rabbits, 

Lord may breed, upon the waste, 57. 

Rates 

of Regulated Pastures. 

Valuer to determine, 254. 

Owners of Stints subject to, 255. 
for repairing Roads, Ponds, &c., 350. 

Rating Officer, 

Appointment of, 350. 
duties of, 352. 
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Recreation. See Allotment. 

Rboulatbd Pastures 

may be set out upon application of one half the interest, 251. 

Conversion into^ to be deemed an Inclosure, 253. 

Rule of rating to be established, 254. 

property in soil of, 255. 

Election of Field-reeves, 255. 

power of Field-reeve to distrain, &c., 261. 

form of summons and order, 316. 

may be increased or diminished by stint owners, 258. 

Expenses of, 260. 

Rent- CHARGE 

on allotments for labouring poor, 209, 215. 

Lord may have, instead of an allotment, 145, 213. 

for drainage loans. 111. 

Reports 

to be made by Inclosure Commissioners, 116. 

to specify reasons for omission of allotments for recreation in 

certain cases, 155 
upon applications to be made by Assistant. Commissioners, 

145. 
for recreation in certain cases, 155. 
Valuer's, 239. 
to be deposited, 240. 

Reputation, 

evidence of, 91. 

where admissible in Inquiries as to Rights of Common, 83. 

Reversioners, 

Notice of Inclosure proceedings to be given to, 284. 

Revival of Rights of Common, 55. 

Rights OF Common. See Common. 
Origin of, 1. 
Definition of, 5. 
Appendant, 5. 
Appurtenant, 5. 
in Gross, 5, 51. 
Admeasurement of, 94. 
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Rights of Couuov— continued, 
par canse de Ticinage, 6. 
Creation of, 50. 

by coftom, 50. 

by grant, 50. 
alienation of, 50. 

by deed, 51, 55. 
eztingnishment of 

by unity of possession, 52. 

by release, 52. 

by disaolntion of Estate, 54. 

by Inclosore, 54. 
revival of, 55. 

not sustainable in law, 22, 45, 184. 
enjoyment of, for sixty years, 22, 45. 
upon commonable lands, 45. 
power in Valuer to suspend, 201. 

Rights of Commoneb. See Commoner. 

Rights of Lord. See Lord. 

Roads. See Appeal. 
PttbUc. 

Valuer may set out, 194. 
or widen, 194. 
or stop up, 195. 

subject to appeal, 195. 
how to be fenced, 198. 
Expenses of making and altering, 198. 
by whom to be repaired, 199. 
Allotment for repair of, 204. 
Private. 

Valuer to set out, 199. 

for use of lands other than lands inclosed, 348. 

Rates for repair of, 350. 

Royalties 

not affected by Inclosure Act except with consent, 234. 

Rushes, 

custom for Commoners, with right of fishery, to cut, 62. 
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Salaries. See Commissioner — Assistant- Commissioner. 

Sale. See Purchase-Money — Land. 

of interest in land to be inclosed daring inclosure proceed- 
ings, 219. 
of allotments to pay expenses of inclosure, 275. 
of land to pay expenses of inclosure, 282. 

Sand, 

prescription to dig for, 37. 

Sans nom she. See Common of Pasture. 

School-houses 

not to be deemed encroachments, 1 82. 

Sea embankments 

not to be made without consent of the Admiralty, 129. 

Seal 

of Inclosure Commissioners, 115. 

Instruments purporting to be sealed with, to be received in 
evidence, 116. 

Secretary 

to Inclosure Commissioners. 

Appointment of, 118. 

Salary of, regulated by the Treasury, 119. 

Seionories 

not affected by Inclosure Act, except with consent, 234. 

Separate Pasture, 

validity of prescription for, 60. 

Settlements 

not to be affected by Inclosure Act, 229. 

Severalty Holdings, 45. 
origin of, 46. 

Shack, 

definition of, 47. 
owners may inclose, 68. 
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Shbsp, 

prescription u to, in Lincolnshire, 17. 
custom as to folding, 68. 

Sharis, undivided. See Partition. 
may be exchanged, 333. 

Shbbp-hbayis, 41. 

Shifting Sbvbbaltibs, 
origin of, 46. 

Soil, 

owner of, 84. 

common in, 8. j 

Conditions of, 37. 

Statutbs. ! 

9 Hen. 3, c. 1 (Charta Forestse), 43. 
20 Hen. 3, c. 4 (Stat, of Merton — Approvement), 58. 
13 Ed. 1, c. 1 (Stat, of Westminster — Approvement), 58. 
33 Ed. 1» sUt. 5 (Ordinatio Forests), 43. 

31 Hen. 8, c. 1 (Partition), 105. \ 

32 Hen. 8, c. 32 (Partition), 105. 
32 Hen. 8, c. 35 (Justices in Eyre), 43. 
3 &4 Ed. 6, c. 3 (Approvement), 58. 
13 Geo. 3, c. 81 (Regulation of Commons), 73. 
41 Geo. 3, c. 109 (General Inclosure Act), 76. 
57 Geo. 3, c. 61 (Justices in Eyre), 43. 
2 & 3 W. 4, c. 71 (Limitation), 85, 375. 
6 & 7 W. 4, c. 71 (Construction of word " Landowner")* 

112. 
6 & 7 W. 4, c. 115 (Common FieldS'Act), 76, 294, 304. 

8 & 9 Vict. c. 118 (Inclosure Commission Act), 113. 

9 & 10 Vict. c. 70 (¥1rst Amendment Act), 319. 

9 & 10 Vict. c. 101 (Drainage Loan Act), 111. 

10 & 11 Vict. c. Ill (Second Amendment Act), 336. 

11 & 12 Vict. c. 99 (Third Amendment Act), 344. 

12 & 13 Vict. c. 83 (Fourth Amendment Act), 362. 

Stinted Pastures, 40. 
Regulation of, 73, 261. 
Expenses of, 263. 
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Stintb, 

owners of. 

to elect Field-reeves, 255. 

may increase or diminish number of Stints on commons, 
258. 

SXONES, 

prescription to dig, 37. 

St^anosr, 

Commoner may not agist the cattle of, 11. 
has no right upon the waste, 63. 

Summons. See Assistant-Commissioners. 

form of, under Act of 8 & 9 Vict. c. 118 ; 316. 

form of, to produce witnesses before Assistant- Commissioner, 

125. 
service of, 125. 

SUPPIiBMBNTAL OrDEH, 

Allotments may be subdivided by, 244. 

StrppiiVMENTAL Provisional Order. See Provisional Order, 
to be deposited, 321. 
when to take effect, 321. 

Survey. See Map. 

Power to enter upon lands for, 264. 

StTBVETOR, 

appointment of, 163. 

Surcharge 

of common— ancient remedy for, 19. 
whether long use of, will create a right, 21. 

Surplus Moneys, 
investment of, 278. 



T. 



Tenants in Common. See Partition. 

Tenure 

of Allotments, 230. 
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t 

when admiasible in evidence, 124. 

Timber, 

sale of, 277. 

TiTHB Commission, , 

docaments of, may be used for purposes of Inclosare Com- ^ 
mis*sion, 121. 

Tithe Rent-Charge. Not affected by exchanges. See Preface. 

Title, 

Commissioners not to determine, 180.. 

TorrowNERS, 45. 

rights of, to be allowed, 184. 

Towns, 

Commons within certain distances of, how to be treated, 

128. 130, 149. 
Commons in neighbonrhood of,. to have allotments set apart 
for recreation, 152 

Tracts, separate. 

consent of owners, 150, 370. 

Trees, 

Lord may plant, 57. 

standing on wastes to pass with allotment, 236. 

Trespassers 

on allotments, 201, 231, 354, 371. 

Trustees 

under Local Acts, 307. 

TURBART, 

Definition of, 7, 34. 
""may be appendant, or appurtenant, 35. 
unlimited claims bad, 36, 6^. 
Inhabitants cannot prescribe for^ 36. 

but may take benefit of prescription, 36. 

Turnpike Road, 
Trustees of. 

Consent of, when necessary, 194. 



• 
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u. 

"Unity of Possession 

acts as extinguiflbment ofHglkt of Common, 52. 

TJnlimited Right of Common, 

Prescription for, is void, 20, 36, 48. 

ft 

'XJSBB, 

Illegal, cannot become a rigbt, 20, 45, 94. 

unless mider General Inclosure Act, 21, 184. 
Acts of, principle by whicb tbey may be tested, 49, 64. 
Proof of, 91. 

V. 

"Valuer. See Ways — Appeal — Costs — Allotment. 
■^ general view of duties of, 77. 

Appointment of, 156. 
^' Instructions to, 157, 224. 

Alterations in, by Commissioners, 160, 162. 

Agreement for payment of, 159. 

Declaration by, 163. 

to hold meetings, 174. 
L^ to hear and determine claims, 178. 

may award costs, 179. 

may pay expenses of producing evidence before him, 179. 

Powers of, in respect of Watercourses and Ways, 192, 194, 348. 

may declare undisputed boundaries, 169. 

may suspend the exercise of rights of Common, 201. 

may direct course of husbandry, 2()2. 
and Rules of stocking, 202v 

duty of, in respect of allotments to Commoners, 215, et^eg, 

may exchange allotments, 227. 

may give power to enter upon allotments, 232. 

to draw up report, 239. 

to draw up award, 241.' 

to allot the Stints in regulated pastures, 254. 

to sell lands for payment of expenses of Inclosure, 274 to 284. 

Expenses of, 264. 
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R u a$ m l of* 26& 

^capAOtj of, to pnrchaM witliin teren yean, 269. 

maj declara boimdaries of parishes, 363. 

VBrnoBRKm, 33. 

Veto, 

Lord of the Manor to have, 151. 

ViciNAGK. See Common. 

VUXAGB GftKBirs 

not to be inclosed, 131. 

may he exchanged for other land, 132. 

Commissioners to set out hoondaries of, 132. 

W. 

Wastes. See Common Lands and Commonable Lands. 

Watbkcoursbs 

Powers of Valuer as to, 192> 

Wats. See Roads. 

Instmctions to Valaw as to, 158. 
Powers of Valuer as to, 192, 194. 

Wills and Settlements 

not to be affected by Exchanges or Partition« 228. 

Witness. See Eridence — Summom. 

competency of; in inquiries as to Rights of Common, 94. 
Power to Inclosare Commissioners to summon, 121. 
declaration of, 125. * ,. 

Expenses of, 271. 

Vainer may in some cases pay, 179. 
Punishment of, 311. 

Woodlands, 40 ; and see Common Lands. 

Woods and Forests, 

first Commissioner of, to be ex officio chairman of Inclosurs 
Commission, 114. 
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